#65.40 5/12/70
Memorandum T0-56
Subject: Study 65.40 - Inverse Condemnation (Aircraft Noise Damage)

The Commission has devoted considerable time at previous meetings
to aircraft noise damage. This memorandum summarizes previous action
and suggests what action should be taken in the future on this tapic.

Qur consultant, Professor Arvo Van Alstyne, discussed alrcraft
nolse damage in s portion of his study published in the UCLA Law Review.
See 16 UCIA L. Rev. 491, 523-544 (1969). The mejor portion of the study
is devoted to suggestlons as to standards that might be enacted to make
clear when a cause of action for alrcraft nolse damage arises. The Com-
mission devoted substantially all of its attention to this problem.

The eonsultant recommended enactment of a presumptive standard based
on a combination of nolse level and distance. The Commission considered
the posaibllity of enacting a presumptive standard based on nolse level
but rejected this appreach primarlly because of the cost of proof under
present technology and the difficulty of establishing such standards.

The Commisslon considered the possibility of enacting a presumptive
standard based on distance from runways but rejected this approach be-
cause it has no relationship to the mmber or type of aircraft operated,
use of the affected property, and the like. Accordingly, such a standard
fails to provide a meaningful measure of the scope of aircraft operations
or their impact on surrounding property.

The Commission considered the opinion of Judge Jefferson (attached
to the First Supplement to Memorandum 70-19) and in substance adopted

the standard of that opinion--that a ceuse of action for aircraft noise
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damage arises when "the market value of real property has been reduced
by Jet nolse to an extent which is reasonably measurable." Damage In the
amount of $400 was considered sufficient in the view of Judge Jefferson.
No other actions have been taken by the Commission.

We now bave a second opinion by Judge Jefferson in Greater West-

chester Homeowners' Assoclation v. City of Los Angeles. We attach a copy

of this opinion which considers liability of the airport operator, air-
craft operator, and aircraft mamufacturer for damages to property and for
personal injury csused by aircraft noise.

The staff believes that an examination of the two opinions by Judge
Jefferson will reveal that the oplnions provide the person whose property
or person is injured by aircraft noise with a& maximum amount of protec-
tion. We do not believe that it would be a profitable expenditure of
the Commission's time to draft legislation in this area at this time.

The appellate courts will no doubt be considering the problems involved
in aircraft noise damage cases in the near future. Accordingly, the
staff suggests that we merely keep abreast of the developments in this
area of law sc that we will be alert to the need to devise legislative
solutions to problems if such need arises. Dr. Garbell, who already has
been of substantial assistance to the Commission, has indicated & willing-
ness to keep ahreast of developments and from time to time to report them
to the Commission.

For your information, atteched as Exhibit I is an article from the
May 11 issue of the Los Angeles Daily Journal.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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Memerandun 70-56

California Plans
Curb on Jet Noise

By Paul Corcoran
Airplane noise, particularly the roar of jetliners, is somewhst
Iike ain. No one has anything good to say about elther one,
Everyone agrees ail that can be done should be done to aigh
this major envirenmental puisance, short of closing dnwn adr

But there are airpart operators in: California whe believe that
is just what will happen—that they will have to stop business—f
new polse standerds set forth by the State Aeronautics Bosed go
into effect a8 scheduled next Jan. 1,

Airport officiale and advisers, who dacline to be quoted by

name, gay the plans are unworkable, conflict with federnl
regulations, and that such nrports &4 Log Angeles Internationsl,

. San Francisce and San Diego “cannot live with them.”

. The little-publicized eptry of California into the fight to

. rodoce aviation noise poitution may have historic ram:ﬂcatmﬂs
-a8'to the rols the states bave in a field where the federal gcvem«
ment, spadﬂcal];y the Foderal Aviation Administration (FAA}, is

‘ mamﬁmmmwmmdmwmmu
ﬂiﬂnhmbﬁﬁaboutﬂwcunsﬁmﬁmaﬁtyafﬂlurputoi
ﬂumﬂm

Nonthu'ﬂuemﬂy Is sitempting a comparsbie control

m
: Wanhyvntercmemwarairport rolse, the California
-Wﬁpﬂﬂda Bill by Assernblyman John Foren of San
Francisco autharizing the Department of Aeronawtios to “adopt
noise standards governing the operation of aireraft end sircrafl
engines for airports operating under 2 valid permit issued bv the
departrent to an extent not prohibited by federal law.”
‘“That’s the real hooker,” said John Fowers, acting director
of the FAA's Office of Noise Abatement in Washington. He
.referred to the word “‘alrcrafl” and the fact that the reguiation

would apply to planes in flight.

Uit i my undecstanding that oo state can pesg laws which

wmthah:taimrmmmght Powers said. The FAA legal
stafl ponfirmed this. The law .does not prohibit the airport

* OPOTators, upropﬁem ;rom detenmnmgmeperm:smbhmise

After a slow sta.rt and as complainte meunted agsinst jet
noise, the FAA made a thorough study of the problem and issued
new antincise standards the firat of which went into effect Dec. 1,
1968,

Transportation Secretary John A, Volpe said the regulations
ure sufficiently rigid ta result s “an approximate haiving of the
moise aroind 3
« Thus far, hnwm this has not satistied cither those who are
pubject to ihe airiines—or the people who
eomplainthat noise &80 bad it causes iangled nerves and peyches
them 30 much they become physicelly sick.

“It i the nature of this offics that I don't satisfy anyone,” said
Powers with resignation, “We feel we bave been fair when
everyope complaine.”

mmﬁemﬁmmm&mmusthetnenmwm
sideration in adopting standards.

Monday, May i1, 1970
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“Tha law requires that standarde be technologically feasiblc
economically reassnable and appropriate to the airerafl,
Powers said.

The economic factor mﬂuanced federal officials in exemptin;
first-generation jets from some of the regulations governing noic
of airerall engines.

Cost of “retrofitting’'—replacicg noisy enginea with thos-
sufficientiy quiet to meel new restrictions—would have hee
prohititive if all the first-generation airlivers were overhauled 5
once, FAA and indusiry spokestnen indicated. However, the FA,
bus stated it plans to issde a separate set of antinoise rales tv
wwm&emﬂmﬁmtmﬂmdkmm 2.
7375, DC-85 and DC-98. -

- This, lkely, wiﬂmnﬁmretmﬁtﬁngml!ba reqmndhafﬂxz
end of 1973,

A prireary goal of the California Aeronautics Departmer:
plan into give reaidenis in the vicinity of airports “a specific legs:
means of dwmnmim actual violations of the law,” explaine:
Gav. Bonald Resgac in announcing criteria had been proposed.
This redress ssnutpoaszbleatt!ﬂsumemrhasithm,thi

said. -

The fact that go litthe has been dons to meet the girport nolse
problem prompied the state to act on its own.

Josepgh R. Crotth, state aeropsutics director, sald the ac-

'mmm&mummﬂmmmamc

period of time, depending on .a variely of factors, including
geography, climate and alr tratfic. A compiicated formulas-
somewhat Irom fhe FAA's “Effective Percelved Nolsc
Decibals”-—~was developed by the California Aercnautics Board.

The standerds, according to provisions of the Isw, are “based
upon the level of noise acceptable to a reasonable person residing
in the vieinity of the airport.” Airports are to be classified ac-
cording to the type and volume of air traffic. Not only the airport,
but arsas arcund ajrports o arbitrarily determined neise impact
territory, would be covered by the Calliornia standards, which
are aubject to amendment by the Legislature,

in theory, networks of complex monitering devices would
record sound above the meximum allowable fevel. The counties
would be responsibie for reporting violations.

Violators would be subject to fines of up Lo $1,000. In addition,
they would have to put improved mufflers on their jet engines.

While the California plen is an honest attempt to achieve
some relief for her citizens, it hes an Alice-in-Wonderiand quality
that bemuses airpoert operators. They are concerned about the
impact such standards would have en aviation, yet few have
steted opposition publicly beceuse of the current tide of public
suppor! for ail things of an environmental nature.

“How are you going to determine the noise impact ares, and
how far it extends?” one cfficial asked. “The standards are im-
practical, unenforcesble and the whole thing may be Blegal.”

Powers and others on the Iederal level siressed that
proprietors already have the right to tighten noise standards at
/irports, and that same already are doing so. The Port of New
York, operator of Kennedy and LaGuardia, is just one furisdliction
with mére rigid siandards than required by foderal law. Lo
Angeles is another.

‘But sdmittedly. many airports de not exercise such &
prercgative,

For better or worse, Ualifornia is setting cut on Its own to
attack a problem that is Ktfle understood but very real.

"
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8 - SUPERIOR COURT OF THE STATE QF CALIFCRNIA
9 FOR THE COUNTY QF LOS ANGELES
10 , |
11 GREATER VWESTCHESTER HOMEOWEEBS‘
ASSOCIATICON, ete., et al.,
Praintiffs,
13 :
14 : T ..
- |l CITY OF LOS ANGELES, etc., et zl.,
15 ' - : ’ : .
‘Defendants. RO, 931,509
17 | cITY OF LOS ANGELES, & municipal
corpoeracion, ‘
18 _ _ ' '
"G Cross-Compleinant,
‘19 , . . .
- " =Y8- g
20 - ' . U
Il AERCEAVRES DE MEXICG, S.A., a corpora-
21 || tion, et al,, '
- : Cress-Defendants. Fﬁ"OBAHDul 1" OPIWI0OH
23 l
24 This is an actlion brought by several thousand plaintiffs
25§ seelidng damages against the City of Los Angeles. Plaintiffs
25 ' allege that they arc homeowners, residents and their famlilics
27 |ljvinn in the viecinity of the north runway of the Los Angeles
28 | Tnternational Alrport, wnlch 1s oznnd and opﬂraued hy the defendant
25 % City. Plaintiffs allege that b glnninr in June of 1967 Lhz defend-
30 l ant Clty opconed the north runnay for uze by Jet aircraflt, eno that
3t plaintiffs' rcsidential proptrtlus have been damaged and plaintiffs
an have suffaread pan o Tatalal *nf ring o a8 vasnTd AfF nojan,” fMimag sl
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:vibrations emanating from Jet aireraft using the north runvay.

Defendant City has flled a eross-comnplaint against various Air-

1ines, including all of the major Airlines, and also against four

Manufacturers of jet aircraft and jet engines. In its cross-

complaint, defendant City seeks to hold the Airlinee and the Air-
craft Manufacturers responsible for any damages plaintiffs_may |
recover against the defendant City. £11 of the Aircraft Manu-
facturers and one of the Airlines have demurred to the City's
cross—compleintl fThe remaining Airlines have filed motions for |
sumnmary Jjudgment in their favor. This nemorandun opinion deals
with the demurrers to the cross-~ complaint and the motions for
summary judgment which the moving Airlines seek. - -
Plaintiffs allege in thelr first amended complaint that
on June 24, 1967 defendant City of Los Angeles, sometimes herein-
after refcrrcd to as the Clty, authorized jet airc raft to take off
from, and land on, the north runway of the Los Angeles International
Airport, sometimes hereinafter referred to as the Airporu. Plain-
tiffs allege that the use of the north runway since June 24, 1967
has, through noise, vibrations and fumes coming from Jet aircraft,
danaged the properties of plaintiffs in a varlety of ways, includ-
ing (1) ouster of plaintiffs from their properties; (2) taking away
the use of these properties; (3) physical dzmage to the propertie.
() impairing the utility of the properties; (5) impairing the
ability of owners to sell thelr prOperties, (6) impairing the
ability of owners to borrow on security of their properties,
(7) making the homes hazardous to live in; (8) making the homss
uninhabitable and (9) malking living in thelr homes a health hazard.
Plaintifls assert that these various effects upon their properties
ercate the legal consequence_that the City has taken and damapged
thelr properties'for A pablie\use, namely, the maintenance and
operation of an airport. These allegations are contained in one

count,

/ .
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i properiy;

f - In.a: separate .count, plaintiffs allege that the same acts

f

~which conatitute -a . taking and gamaging of thelr resiuénﬁial prop°r-
' ¢ties have.also prox imately caused plaintiffs to suffer pnrsonal

ginjuries,_such as -a :heapring loss and damage to the nervous system

Inrancther count, plalntiffs allege that the noise,

. fomes and:vibrations. from Jet aircraft using the north runway have
" eauged injury to the. health of plaintiffs, are offensive to the
genses; obstruct and inierfere with the enjoyment of plaintiffs*

3prnparties:andihence:constitute a public and private nuisance.

‘Inramother:count, plaintiffs allege that as a result of

' the-acts:of ‘defendant which constitute a taking and damaging of

their;properties:anﬁ;thercreation and.maintenance of a nulsance, -
piaintiﬂfs.have:surfered hoéily injury, injury to thelr nervous
syvtems;,emotidnal:upset,.1nss of hearing, physical and mental pain
and an:-impaired ‘ability to vork, :\ '

Inra separate count, plaintiffs allege ‘that they have

. been-démaged as° aresult of the defendant City's negligent opera-
; tion and ‘management of the Airport and jet aircraft use of the
pirport. Incthis: count, plaintiffs 1ist the following twenty-txo

alleged negligent dcts of the City:

(1) Failure to acquire sufficient property to create &

elear-zone “around the Airport to prevent damage to persons and

(2) Eﬁpansiqn of the Airport without regard to people

" and Jand ugses in. proximity thereto,

(3) Expansion of the Airport without taking available

~precautions to prevent damage to people and land usesd in proximity

thereto;

(4) Exposure of peonle to noise in excess of the limits

- proscribed by the. ‘State of Califenqia Inﬂnstrial Safety Orders;

(5) Tailure to erect baffies around the Airport to re-

duce noise exposure;

;
- 3
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(6) Failing to rcduire jet aircraft to use available
noise-suppression devices; ‘ ' T

(7) Failure to ilmpose noise 1imits on jet alrcraflt;

7 (8) Failure to warn those in proximity to the Airport

of damage from nolse, v;brations and fumes of Jet aircraft,

(9) The establishment of a noise limitation level which
permits damage to persons and property; | | | ' '

(10) The dissemination of misleadinv information about

the damaging effects on people and land uses of noise, vibratlons

and fumes from Jet aircraft;

(11) The use of Airporﬁ property in’vioiation of statutes

and ordinances; o | | _ | | -

‘ (12) The failure to require 1anding and takeoff patterns
which mininize noise, vibrationﬂ and fumes around plaintiffs'
homes; _
(13) PFailure to limit the hours of uée.of the runways;
(14) Failure torlimit'movementé of jet airecraft;
(15) Failure to limit the use of the runvays;
(16) The requirement that jet-aircraft use runvways in
proximity to plainiﬁffs' homes; o 7_. N _‘/_
(17) Tailure to prevent runups in areas in proximity to
plaintiffs!' hones; | _l'. -
(18) TFailure to create adequate runup areas;
(19) Failure to condemn plaintiffs' propertles before
taking ov dawaging-the same ;

(20) Operation of tﬂa Airport with knowledwe that fhe
operation vas a dangerous condition, hazardous to the health of
people and dcatructlue to prop“rty in proximity to the Airporl;
(21) Prevention of plaintiffs from changing noncoipatible
1and use to compatible land ;*:le ;

(22) Deliberate blighting of the area in proximity to the

Airport..

. ) -}
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In .a scparate count, plaintiffs allege that before June

.24, 1967 defendant City knew that shock waves and vibrations caused

by the present use of_the Airport would invade the plaintiffs'
properties.

In another count, plaintiffs allege that the north funway

is-on-land zoned by defendant City for residential use; that the

:runuay is not a permitted use in a residential zone, and that

. defendant City 1s subject to, and is violating, its own laws.

- In another count, plaintiffs allege that defendant City

- has; .on humerous occasions, entered into a written contract with

‘thefFéderal Aviation Administration, which provides (1) that defend+4

iant“City-will extinguish any claims against the Airport which will

. affect the operation of the Airport, and (2) that defendant City

%willlacquire any propnrty rights with respect to propnrties of

plaintiffs which are being used for the operation of the Airport-

%that:plaintiffs have property rights being ueed by the defendant

iCity-for Airport purposes, and that defendant City has not acquired

these propertiy rights. ] ] _
In a gseparate count, plaintiffs allege the making of the

- contract between the City and the Federal Aviation Administration,

'andrthen,allege that the plaintiffs have claims against the Airport

vhich affect its Operation,_and that defendant City has not ex-

“tinguished these claims,

In another count, plaintiffs allege that the City entered
into a covenant which provided that the north runway, &s vell as

the airspace in proximity to plaintiffs’ proporties, uould be used
only for emergency landings; that this covenant vas evidﬂncod by a
written memorandum signed oy duly authorizcd representatives of

defendant City; that plain*iff" have performed all duties and con-
ditions under the ‘covenant which they were to perform, and that on

June 24, 1967 the defenrdant City breached this covenant by avthor-

jzing Jjet aircraft to regularly use the north runvay, as well as

. - 5_1
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the airspace An proxinlty to the plaintiffs' properties, for take-
offs and landings that were not eme rgencies -

In a separate count, plaintiffs allege that the north
runvay is constructed on land subject to a deed restriction; that
the deed restriction is to the effect that property shall not be
used for any business, commercial or other nonresidentlial purpose;
that plaintiffs* propsrties are subject to and benefit from this
deed restriction; that the girport's land and the plaintlffs' 1ands
are subjJect to the deed réstriction which was derived through

predecessors in interest from a common grantor, who owned all the

1and now subject to the deed restriction as & singlé parcel; that

ail deeds to the land from the common grantor uniformly contained
the deed restriction; that the City ié using land subjéct to the
deed restriction as an Airport, which is a business, commercial |
and nonresidential use; that all of the Airportt!s uses subject to
the deed restriction are in violaticn of the decd restrlction.

In an amenom nt to the first amended complaint, plain-
tiffs allege that through the sixteen counts of their first amended
complaint they are seekinD compensation for daméges to their prop— _
erties and to their-persons caused by noise, vibrations ‘and fumes
from jJet aircraft using the Airport; that eight of the_sixtegn
counts seek damages to the properi&gs and the other eight counts
seek damages for personal injuryj that no duplicate relief is
sought; that al}.of the counts of the first amended complaint are
based on essentially the same facts; that the difference in the
various counts simply state different 1egai theories by which com-
pnnaation is sought. | | f

Defenaant City of Los Angeles has filed a first amesnded
cross-complaint for qeclarutory relief and indemnity, vwherein the
City, as eross—~cenmplainant, ;\ ke 2 Judgment declaring that the
Airlines and Aircraft Manufacturers namad as cross-defendants in
the cross-complaint should be responsible for, and hold the City

I
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‘péruvian Airlines, Inc., Seandinavian Airlines System, Inc., Trans

'Wcrld Airlines, Inc., Union de Transport Aeriens, United Alr Lines,

‘and that the Clty has no contrcl over the right of the Airlines to

Boainv Ccmpany, General Flectric Company, McDonnell Douglas Corpora-

“operate in and out of tne Los Angeles International Airport; that

-

free and harmless from; and indcnnify the City for, any Judgment
which the plaintiffs may obtain against the City. The Crogs-
defendant Airlines from which the City seeks indemnity are the N
fcllcwing: Aeronaves de Mexico, Air Canada, Air France, Alr New
zéaland, Ltd., Air Vest, Inc., American Airlines, Inc., Continental
Air -Lines, Inc., Delta Air Lines, Inc., Flylng Tiger Line, Inc.,
Jaﬁan Air Lines Co., Ltd., Mexicana ‘de Aviacion, National Airlines,

Inc,., Pacific Southwest Airlines, Pan American World Airways, Inc.,

Iric,, Varig Airlines and Western Alr Lines, Inc.
Defendant City by its cross—complaint also seeks indemnitv_
from the following corporations alleged to be designers and manu-

facturers of ccmmorcial jet aircraft and jet-powered engines: The

tion and United Aircraft COrporation.
_ In its cross-complaint against the Airlines, the City
allegee that these Airlines operate with a Cartificate of Public

Convenience and Necessity from the Federal Aviation Administration,

the City has no control over the schedules for mail transportation;
that the City does not select or control the jet aircraft used by
the Airlines, and that the Clty has no ccntrcl over the landings
and takeoffs made by the Airlines. The City alleges that if, under
the allegations of the.complaint of plaintiffs, there has been
damage and injury to plaintiffs’ residential properties on any
theory of taliing onr damaging; or the commission of a nulsancc, oOr
any negligent use of Jet aircraft, or any trespass from jet alr-
craft, or any Vv iolation of zoning laws, or any breach of ccntract,
or any violation of a deed restriction, or any preach of covenant,

that the crozs-defendant Airlines re the +pre parties who have
i

‘\h_‘_
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committed such taking, danaging or injury to plaintiffs' residen—
tial properties by the means specified, and that such-cross-

defendants are jointly responsible for any such damage suffered by

plaintiffs. _ '
| The City also alleges that the cross;defendant Airlines
are liable for any Judgment which may be rendered in favor of |
plaintiffs and against the defendant City by reason of an express
conhtractual agreement of indemnity, included as provisions in the
leases of Airport space which have been entered into between the
City as lessor and these ¢ross- defenaant Airlines as 1essees.

111 In the cross -complaint against the cross- defenaant Air-

lines, the City also alleges that for the same reasons alleged with

-131:if respect %o the property damage claimed by plaintiffs,'the cross-

14| defendant Airlines are responsible for any personal injuries suf-
-']53 fered by plaintiffs fron noise, fumes and v1brations of jet aircraft
16:-] using the Airport'nerth runway on any theory of liability predi-

) 17:-Y| cated on nulsance, negligence, ftrespass, violation of zoning laus,

18:°ll breach of contraet, vielation of deed restriction or violation of

ig: |l eovenant.

. 20; In its cross—comnlaint-against the Aireraft Manufaeturers;

a1 [l the City alleges that the cross-defendant Alrcraft Manufacturers

have negligently designed and manufactured Jet aircraft and en-
gines which use. the Los Anaeles International Airport, so that
noise, fumes and vibrations from such Jet aircraft may causc d{anage

and injury to persons and property, and that these cross- ~defendants

o5: Il are jointly 1iable for any damage done by the Jet aircraft used by

97:-| the Airlines and negligently designed and manufactured by these

oy || cross-defendants. The theory of the City's cross-complaint against

9 || the Alrcraft Manufacturers is basically that any injury or damage

30 || €© plaintiffs' Pro ertice or'p'rso 15 resulting from Jat aircraft

31- | noise, fumaes and vibrations 1s caused by the negligent desipgn and

39 || manufacture of jet aircraft and Jet engines by the manufactursrs,

.\ . | ’8""
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1rresgcctive of whether plaintiffs' claim against the Clty 13
predicated on an inverse condemnation theory, negllgence thaory
trespass thoory, nuisance or any other theory. 7
The City in its cross complaint also as,,:ts that there

is an actual controversy between the City and all cross-defendants
rolative to the legal rights, duties and responsibility for the
alleged damage to plaiotiffs.and, for that.roason, plaintiffs oeek
a declaration of rights. L ) _. o o

_ In its cross-complaint agoinsf tho croos;defendant Aio-
lines, the‘City is relying upon two legal theories of a rlght of
indemnity. One 1s the doctrine of implied indemnity, predicated on
the City's relationship with the Airlines, by virtue of which the

1312 Airiines operate Jet aircraft into and out of the Los Angeles
141~ International Airport The second legal théory is that of contrac-
151: tual indemnity, arising from the Written provisions for indennity
161 COHtain d in the Airport leascs executed by and between the City
1717Y| as lessor and the Airlines as 1essee
1810 The four cross-defendant Aircraft Manufacturers have all
.fhé filed a general demurrer t{o the City's cross-complaint. One of the
2mf Airlines, namely, Flying Tiger Line, Inc., has also filed a general
215 || and special demurrer to the City's cross-complaint. _All of the
22::) cross-defendant Airlines other than_Flying Tiger Line, Inc., have
72&1 filed motions for summary judgment agalinst the City with respect to

'ﬁi‘ the cross;complq;nt. The pérties have filed with the court exten-
25. || sive memoranda of points and authorities in support of, and in oppo-
96. Il sition to, the motions for sumnmary Judgnent and the demurrers. In
o7 || agdition, the court entertained extensive oral argument on the
98: || motions and demurrers. _ .

'o& | The motions for summary Jjudgment have becen submitted on a
ap: || stipulation of facts entered ioto between the cross-complainant City
31:. and the moving cross-defendants, together with affidavits submitted
3%

by the respective partiles. The sfipulation of facts was enfered

S . e
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into solely for the limited purpose of the motions for summary
Judgment. The facts stipulated to are,_in essence, the followlng°
h "~ fPhat the Los Angeles Internationel Airport 1s a public
airport.which is and has been ouned by the City of Los Angeles for
more than thirty years; that 1t is operated by the City‘s Depart-
ment of Airporte'under the direction of a Board of Airport
Commissiloners; that over the years the City has improved and en-
larged the Airport to its present condieion and size; that in the
course of the City's enlargement and improvement of the Airport the

runvay north of the terminal complex was constructed during the

.year 1959; that this north runway is known as Runway 2L1,/6R; that

in construeting this runway the City was 1mplementing a master plah
uhich had been publicly disclosed as early as 1945; that the con-
structlon of this north runway was flnanced (l)'with revenue col-
lected from Airport users and concesuionaires, (2) with proceeds
obtained from the public sale of bonds and (3} with grants received
from the federal government o

That on or about June 12, 1967, Clifton A. Moore, then
First Deputy General Haneger of the Los Angeles Department of Air-
ports, wrote a letter to Mr. A. B. Bush of the Federal Aviation
Administration, then-Chief of the Los Angeles Tower, a cOpy of which
is attached as an exhibit to the sg}pﬁlation of facts. In this
letter it was steted that effective June 24, 1967 clearance Was
granted for the unlimited use of Runway 24 for takeoffs and Runway 6
for landings of all types of aircraft. (The one porth runway 1is
given the designation 24T, at its easterly terminus and 6R at its
westerly terminus.) |

That on or about December 14, 1967, the same Mr. lMoore,
on behalf of Francls T. Fox, then General lanager of the LoS
Angeles Department of Airports, sent a letter to Merle H. Nichols
of the Federal Aviation Administration, then Assistant Cnlef of the

Los Angeles Tower, 2 COPY of which letter is 2ttached as an exhibit

/
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to the stipulation of facts. The letter of Dacgmﬁer l#, 196?
stated that it was confirming the verbal,clearance given by Mr. . Fox
for the use of Runway 6 for takeoft of four-engline Jet. aireraft;
that whenever there were traffile ur-départureGEIays‘during_easfz
wind conditions, thls runway wag ta he—availaﬁleffoiéuse;hetweenf 
the hours of 7:00 a.m. and 9:00 p.m., and. that: between those:hours:
in periods of slack traffiec, the Number 7 runways would receive
pfimary usage. (The Number 7 runways are the two south. runways.
designated 25L/7R and 25R/7TL, respectively. b _

As a part of the stipulation of facts, there: was: attached

"a copy of Resoluticn No. 2059, adopted by the Board ol Airport

Commlissioners on September 25, 1963. Besclution Nor,. 2059 was. to:

the effect that the Board of Airport Commissioners urged: and re--
quested all those in positions of authcrity tﬁ;mike-poiiny decisions
on the developmnnt of a supersonlc &1rcraft, ta direct their efforts
so that supersonic aircraft would produce sound levels- undér the.
approadh and departure flight paths cf the alneraﬁ whish would be.
less than the levels produced by the current;jet:subsonic:aircraft;
This Resolution No, 2059 also stated that the,Board vould’ place
operating rbstrictions on supﬂrsonic aireraft operations at- the
Airport to control the noise levels from such zirceraft unless cer--
tain operating sound levels were ggﬁieved in the aircraft. design.
The stipulation of facts sets forth that at noltime;tOTGate'have,
any of the cross-defendant Alrlines ogerated’ény supersonic trans--
port aircraft at the Airport.

Attached as an exhibit and made a part of’ the stipulatlon
of facts 1s a copy of the minutes of a meetlng_of the,Bqard of" Alr-
port Commissioners of the City, held on October 22, 1969, which re-
tates to the adoption of Resolution No. 5456, The minutes state
that this rasolution would ré;bnfirm and restate that. any aircraft

then in service or that would be placed in service in the future

would be denled the use of alrport facilities at the Los Ahgeles

-\‘-.._ i "11"
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International- Airport in. the event such aircraft 1mpoaed nolse
levels upon adjacent communities which would exceed those currently
in existence. The stipulation of facts sets forth that at no time
to date have any of the moving aiflines operated any scheduled air-
ceraft at the Airport which have imposed nolse 1evels upon adjacent
gommunities greater than the noise levels 1mposed on those com-
munities by the aireraft which were operating at the Airport on
October 22, 1969. I '

Attached to and made a part of the stipulation of facts
is a copy of a lease and operating agreement between the City and
Western Alr Lines, Inc,, and a copy of an amendment thereto. It
is stated in the stipulation that this agreement between the City

and Western Air Lines has been in full force and effect gince

November 10, 1967. The stipulation sets forth that other cross-

defendant Alrlines are lessee parties to leases and operating
agreements with the City whilch are legally identical with the 1ease
and operating agreement between the City and Western Air Lines, as
modified by the amendment to the Western Air Lines lease made In
the fall of 1967. It was further stipulated that other cross-
defendant Airlines'are lessee parties to-leases and operating agree—
ments with the City which were legally identical with the lease and
operating agreement and am=ndnant_EPereto betheen the City and
Western Alr Lines, with the lone variatlon oceurring in Article 22
of the Western Air Lines lease and-operating agreement pertaining
to the matter of indemnlity. The varlation in Article 22 occurring
in some 6f the leases and operating agreements 15 saf forth in the

stipulation of facts. The stipulation of facts also makes clear

that the City's claim against the eross-defendant Airlines for con-

tractual indemnity is baaed entirely on the leases and operating

agreemanis previously referred to in the stipulation.
In support of the motions for summary Judgment, thc moving

Airlines submitted affidavits by Arvin 0. Basnight, the Dire-’'=n of

!
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the Weétern Region of the Federal Aviation Administration, thich is
compoaod of nine western states, including California, Donald J.
Haugen, Chief of the Los Angeles Tower-Terminal Radar Control of
the Federal Aviation Admznlstration, and Floyd E, Wescott Vice-
President of Operations of Pacific Southwest Airlines. In opposi-
tion to the motlons for summary Judgment, the City submitted affi-
davits by Ciifton A. Moore, General Manager of the Los Angeles
Department of Airports since October 1968; Bert J. Lockwood,
Assistant to the General Manager of the Los‘Angeles Depertment of

Airports and an employee at Los Angeles International Airport since

'1947, and Milton N. Sherman, Assistent City Attorney of the City of

e

Los Angeles asslgned to the Department of Airports,
Mr. Basnight in his affidavlt states that the Federal

Aviation Administration has promulgated extensive regulations

governing the Airlines, which include rules governing the certifica-

tion of aircraft types, the lioeﬁsing of operating persconnel, the

adlr worthiness certification of individual aircraft and the opera-

tion of a system.or alr traffic control, includihg rules for the

Operation of airoraft approachln landing and taking off from air-
ports. He states that each of the cross-defendant Alrlines holds
g Certificate of Public Convenlence and Necessity l1ssued by the
Civil Aeronautics Board, which specifics that each Airline is
authorized to conduct commercial operations over certain specified
routeg into andout of the Los Angeles International Airport, with
the excer'jion that Paoific_Southwest Airlines operatee only in
intrastatf commerce within the State of California onder a Certifi-
cate of Public Convenience and Mecesslty from the California Public
Utilities Commission. - |
Mr. Basnight furthernstates_that pursuant to Federal
Aviation Regulations, the Federal Aviation Administration has issued
to each of the cross-defendant Airlines operations Speoifications

and an operating certificate; that these certificates require that

)

’.'
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each airline conduct its operations in accordance with its opera-
tionS'soecifioations§ that the operations specifications specify,

:among_other things, the kinds of operatlons-authorized, the types

'of:airplanes authorized for use and the various airports at which

Operations are authorized

_ _ Hr. Basnight further states that pursuant to the Federal
Aviation Act and the regulations 1ssued thereunder,-the Federal
Aviation Administrator has prescribed certification procedures_for
transport aircraft that these regulations are designed to assure
that each type of transport aircraft proposed for use. in the car-
riage of persons and prOperty meets applicable air worthiness re-
quirements and contains no feature or characteristilc which makes it
unsafe for such use; that each type of aircraft operated at the Los
’Angeles International Airport by each of the cross defendant Aiy-
‘lines, including all types of Jet aireraft, has been type certifi-
cated by the Administrator of the Federal Aviation Administration.-

Mr. Basnight further states that the Federal Aviation Act
Eauthorizes the Administrator to issue an air worthiness certificate
for any airceraft if he finds, after inspection, that such aircraft
is in a condition for safe operation and conforms to the type cer-
tificate therefor; that each and every aircraft including Jet air-
craft, operated by the domestic cross~defendant Alrlines, namely,
!American, Continental, Delta, Plying Tiger, Pacific Scouthwest, Pan
American, Trans‘'World, United and Vestern, is required to have an
air worthiness certificate issued by the Administrator'approving
the use of sald alrcraft on certificated operations.

He further states that prior to the initlal use of the
three existing runvays at Los.hngeles International Airport for jet
aircraft landings and takeoffs, a determination was made by the
:Federal,Aviation Administration that such use of each runway would
not be unsafe elther to persons ox property on the ground or to

persons or property In the air,

7
/
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. Mr. Basnight also states that under the Federal Alrport

Act, the Los Angeles International Airport has been developed as
‘part of a national plan for the establishment of a nationwide
systen of public ailrports, adequate to meet the present and future
needs of civil aeronautics, in accordance with the standards estab-
ilished by the Administrator, that in order to bring about the estab-

1ishment of a nationwide system of public airports adequate to meet

the present and future needs of eivil aeronautics, the Administraton

?1spauthorized "to make grants of funds to sponsors of airport

‘|| development.” (See U,S. Code, section 1103.) Mr. Basnight further

tells us that_the Los Angeles International Airport'has, and 1is

being, developed and improved under federal government project

‘grants totalling more than twenty million dollars; that included in
ithe total are eleven grants relating speoifically to the north run-
fnays, beginning in 1949 and extending to 1968, (The total of the
eleéven grants set forth by Mr. Basnight amounts to $14, 299,216 )

Mr, Basnight also tells us that each project grant has involved a
Grant Agreement containing certaln assurances by the sponsor of the

Airport, which, in this case, is the City of Los Angeles, and under

such grant agreements the City has agreed to "keep the airport open

to all types, kinds, and classes of aeronautical use, without dis-
erimination between such types, kinds, and olasses; provided, that
the sponsor may establish such fair, equal, and not unjustly diss
eriminatory provisions to be met by all users of the airport as may
be necessary for the safe and efficient operation of the airport;
and provided further, that the sponsor may prohihit or limit any
given type, kind or class of aeronautical use of the airport, if
such action is necessary for the safe operation of the airport or
necessary to serve the citil aviation needs of the public.”

The Basnight affidavit states that the Los Angeles
International Adirport is a vital and integral part of the nation-

wvide syster of public airports; tho* 1t 1s ¢ major alr termiral for

]
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‘scheduled foreign and_domestic flights located onffhé west coast of
the United States, and that any restrictions on 1ts use or opera-
‘$ion would directly afféct the ovérall national airport sfstem.-
The Basnight affidavit also states that the Federal
Aviation Administration 1s.vitally‘interested in tﬁéualleviation of
<noisé disturbances fo the fesidents of communitles édjoining aif—
ports; that extensive research programé héve been undertaken by
%Cdngress, the National Aeronéutics ahd Space Administration; the
fDépartment of Housing and Urban Development and the bepartment of

;Health, Educatlion and WElfafe to seek technical advances in the

area of aviation nolse pontrol; that to date approximately forty-

1

‘threé million dollars have been allocated under these noise-related

ﬁprograms, that under the Federal Aviation Act, section 611, 49

o
13t
144 United States Code, section 1431 (1968), the Administrator is

18i: directed to prescribe rules and regulations as he finds necessary

!tu.provide for the control and abatement of aircraft noise; that

5 .
in prescribing such rules, he must conslder whether any such rule

167
177
ﬁr regulation 1s, among other things, "eonsistent with the highest
hegree of safety in air commerce," and whether it is "economicallj
reasonable, techno;Eéically practical and appropriate for the pa;—

214 - ticular aircraft, aircraft engine, appliance or certificate to

which it wlll apply. _
T

‘Mr, Basnight adds. that pursuant to the authority of

o4 || seetion 1431, the Administrator on December 1, 1969 adopted regula-

285 - tions prescriblng noise standards which must be met as a condition
-~ mi; to type certificatlon for all new, subsonlc turbojet -powered air-
craft, and that, in additiqn, the Federal Aviation Administration
is currently studyling the question as to whether there 1s a need

29 || for the promulgation of retrofit nolse standards for Jjet aireraft

N
s | types already certifled, He states that in promulgating noise
31+ || standards for new alrcraft, and in determining the need for stan-

30. § dards as to existing alrcraft, the Federal Aviation Administration

~
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is seeking to obtain maximum noise control which is technically
practical and economically reasonable under the current state of
noise apatement technology. _ i o

Mr. Basnight concludes by asserting that’ 1n prescribing
these noise standards the Federal Aviation Administration does not
Intend to_impose tham on the airport proprietor, and that subject
to contractual limitations contained in the grant'agreements exe-
cuted between thé airport proprietor and the Federal Aviation ,
Administration, the proprietor i1s free to impose such limitations

orr.the use of an airport as he determines will best serve both the

Zldcal desire for quiet and the loecal need for the benefits of air

-

i

Mr. Donald J. Haugen, Chief of the Los Angeles Tower-

.Terminal Radar Control of the Federal Aviation Adminlstration,
‘states in his affidavit that thercurrent level of traffic requlres
the use of all three runways under the ecircumstances in which those

'runways are presently being assligned. He states that if one or

more of these runways were unavallable, congestion and substantlal
delays would inevitably result ' ) _ P
The affidavit of Floyd E. Wescott, Vice-Presldent of ’
OpErations of Pacific Southuest Airlines, ‘states that Pacific
Southwest Alrlines operates intrastate in California under a Certi-
ficate of Public Convenlence and Necessity issued by the Californila
Publlc Utilities Commiasion; that this certificate authorizes
routes, the minimum number of flights and typea of alircraft, and
specifically restricts Pacific Southwest Airlines to naing the
Lockheed electra-jet, tne Boeing 727, the Boeing 737 and the'Douglas
bPC 9 jet alrcraft; that Pacific Southwest Airlines is the holder of
a Commercial Operator_Certificata issued by the Administrator of the
Federal Avliation Adminlstration. Attached to Mr. Wescoti's arfi-
davit and made a part thereof 1s a copy of the Certificate of Public

Convenlence and Necessity issued to Pacifiec Southwest Airlines by

e
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the California Publice Utilities Commlssion, a copy of Lhe Commer-
cial Operator Certificate issued by the Federal Aviation Administra~
tion, and a copy of the Standard Alr Worthiness Certificate issued
by the'Federal Aviation Administrationﬂfor each alrcraft being
‘used, certifying that the particulér alrcraft 1is ingﬁondition for.
safe operation. - ' L p '

~Mr, Clifton A Moore, the General Manager of the Los
Angeles International Airport, states in his affidavit that the
City of Los Angeles does not establish the specifications for the
design of an& airecraft and does not manufacture,rown, operate or
control any aircraft or the flight of'any airéraft which operates
to aﬁd from the Los Angeles International Alrport; thatrall air-
créft is approved and certified by the Federal Aviation Administra-
tion, and that wpon such certification the Los Angeles International
Airport must accommodate any airliﬁés which are awarded routes to
" the Los Angelés International Airport; that éuch routes afe awvarded
by the-Civil Aeronautics Board and by a treaty:agreemeﬁt by the
United States Government for international carriers.,

Mr. Moore further states that the north Runway EHL/ER was
éompleted in 1959, but that for many years the use‘of this runway
was restricted by mutual agreément between the'City pf Los Angeles,
the Airlines'ahd the Federal_ﬁviatifn Adninistration, and that no
restricﬁions on the use of this runway were the result of unilateral
action on the part of the City. | ‘ |

Mr, Moore further states that the letters dated June 12,
1967 and December 14, 1967, and attached as Exhiblts A and B, re-
spectively, to the stipulatioh of facts, were sent aftér coordina-
tion with, and appfovaliby, the Federal Aviation Admlnistration and
were not the result of unilatpral action on the part of the City.
‘Mr. Moocre also asserts that igércased air traffic for the Los
Angeies International Airport, brought about by the federal govern-

ment's awvarding roﬁtes to Loz Angeles to additional airlines, and

-"-._ "18"'
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the degire by'the general public for increased flight aérvices,
were the factors which required the opening of the north Runvay
241, /6R, | )

In his affidavit, Mr, Bert J. Lockwood, Assistant to the
General Manager of the Los Angeles International Airport states
taat the aircraft certified by the Federai Aviation Administration
and operating at tﬁe Los Angeles International Airport are certi-
fiEdeith aafety as the main criterion for approval; that noise
produced by alrcraft is a secondary cansideration by the Federal
Aviation Administration in certifying aircraft for flight Mr.
Lockwood also states that the Los Angeles International Airport
was planned as a four—runway complex since 1946; that this plan be-
came a part of the national airport plan; that the City has recelved
federal monetary grants since 19%9 to aid in conpleting the runways
and related facilitles of the Airport including the north’ Runuay
'2HL/6R Mr, Lockwood points out that in 1959 there were six com-
mercial airlines that operated Jet aircraft at the Los Angeles
International Airport; that in 1967, twenty-two commercial airlines
were operating Jet aircraft at the Los Angeles International Airport,
and that since then four additional major airlines have been awarded
routes to this Airport by the Civil Aeronautics Board |
_ Mr, Lockwood further states that 1in approximately the
year 1960 the Department of Alrports for the City'prepared an opera-
ticnal regulation, the purpose of which was to reduce nolse volumes
for east takeoffs from the.Los Angeles Tnternational Airport; that
this was to be accomplished by requiring all takeoffs to be made to
the west until the tail-wind component of surface wind.exceeded ten
knots; that the Department of’hirports attempted to implement this
operational procedare whiah was considered safe by the Boelng
Company, which was the manufacturer of most of the Jet aircraft
operating at this time at the Adrport, Mr. Lockwood states.that ’

Chief Pilots gronps made obJections to the Department of Ailrrorts
/ ’
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and the Federal Aviation Administration, stating that company
regulations limited down-wind component to flve knots, that there-

after the Department of Alrports was notified by the Federal

Aviation Administration that such a regulation waé-goﬁsidered as
entering an area of flight regulatipns that had beeﬁ preempted.by
the Fede;al Aviation Administration, and that the Department of
Airports, therefore, Qduld not implement the proposed regulation;
that as a result the proposed regulation was never implemented.

The Lockwood affidavit also states that depending on

‘i Airline company policy, Airlines taking off from the Los Angeles

International Airport utilize different cllmb speeds or climb
techniques; that these different procedures'create dirfefent sounés
lgvels into the Alrport gnvironment; that one technique used by
some Alrlines creates a greater soqnd leiel into the surrounding
community than another technique used by other Airlines,

‘ Miltoen N, Sherman, Assistant City Attorney assigned to
the Department of Airportis, states in his affidavit that he parti-
cipated in the negotiation and preparation of the exhibit attached
tb the stipulation p; facts pertaining to a ch§nge in the landipg
fees paid by the Aiflines; that fhe priority ‘of expansion projécts
to be compléted under this agreement between the City and the Air-
lines was estabiished by negotiation with the Airlines operating
at the Los Angeles International Airport, with the requirements of
the Airlines beling given utmost consideration; that the Airlines
desiring additlonal facilities for expanded operations contracted
to pay additional landing fees as might be requifed to service the
Airport bonds to insure completion of the projects covered by this
exhibit for Airport expansion: ' -

Mr. Sherman furﬁher states that he 1s familiar with the
contractual requirements imposed upon the City of Los.Angeles
through the grants from tﬂe United States Government; that the City

of Los Angeles has been under contrretval oriipgation to allow the
/
~
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use of north Runway 24L/6R since the year 1959. He further states
that pursuant to the contractual agreement, the City of Los Angeles

must allouw commercial jet aircraft to operate oan all of the,runways

at Los Angeles International Airport, including the north Runway

v
\\

24L/6R. He also states that the Board of Eirpdrt'Commissionersf
Resolution No. 5456, adopted on October 22, 1969, referred to in an
exhibit to the stipulation of facts, was adbpted'fblloming coordina--

tion with the Airlines operating at the Los Angeles International’

Airport; that the formal resolution,‘with;approﬁriaté recitals;anﬂf'

text, has not yet been prepared, due to the required"continual‘ 7
coordination with the Airlines and the Federal Avigtion Administra-
tion; that the Alrlines operatlng at the Los Angeles Ihtevnat¢onal
Airport have coniracted for operating rights and Yeasehold faeili--
ties with the City of Los Angeles, ;cr-which.they'pay an. appropriate
fee, and that the City, for such feéé, hasg in part contracted: to
maintain and operate and keep the ﬂirport,in,gacd‘ﬁepair;

The stipulation'of facts and affidavits summarized
herein constitute the factual premise upon which musi be: based. the
Cdurt‘s ruling eitheq,granting or denying the motions for summary’
Judgment. _ | f _ j

The principles applicable to mctions:fbr summary Judgment
are so well settled that ciltation o{_authorities.is unnecessary.

The question to be decided by the trial court on this motion is
whether facts haVe been presented which give rise té'triable issues.
It is not the function of the Court to pass an or determine the
issues themselves - that is, the true facts in the case.. Issue
finding, rather than iséue determlination, 18 the pivot.on.which the
summary judgment-law turns. Suﬁﬁary judgment becomes appropriale
only 1P thv affidavits in support of the Forlnc party or an apgreed
statement of facts would be suffictent to sustain a jﬁdgmuuL in
ravor of the moving party, and the opbonent does not by counter-

affidavit show faects eufficient to oresent a trlable issac of fact,
) .
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Further, the arfidavits of the moving party mus» be strictly con~

Vstrued while those of the party oppoaino the motion for summary

judgwent are to be liberally construed., Any doubts as te¢ the pro-

priety of a summary Judgment should be resclved in favor of deny-

‘ing the motion.

The summary Judgnent proccdure is a drastic procedure, &an

;should therefore, be exerclsed ‘with caution. The summary judgmant
;proccdure cannot be considered a substitute for the open trial
;method of ellciting and determining factual oisputes. See

:  StaL1on°rs Corp. v. Dunn and Bradstreet, Inc., €2 Cal.2d 412 {1965).

?Another salient pringiple of summary Judgment procedure is that if
‘only questions of law are involved, these may be determined and -
japplied on a motion for summary judgment. See Simzon v, Russell,

‘194 Cal.App.2d 592 {1961).

A

1t is the contentlon of the cross-defendant Airlines that
under the stipulation of facts and the affidavits suhmiﬁted by them

that there are no triable issues petween the cross ~complainant City

and the eross-defendant Airlines; that there are only questions of

1au involved, with the consequence that these eross~defendants are
v S

Lentitlec to a summary judgment in their favor. : 7 .

. Two basic contentions of both the demurring eross~defend-
ants and those malking notlions for summary judgnent are as follovig:
(1) That plaintiffs cannot, on any recogn*zed legal |

basis, ecover g judgment against the City for any allegcd property

damage or personal injurles on any of the theories set forth in

their complaint, and hence the City can state-no basis for indemnity

recovery against cross- ~-defendants;
(2) Thet the only possible thao ry of recovery by plain-

£1ffs against the City wo ould. bn a rccovery for propcriy damage only

in inverse condemnaﬁion, and that on such a theory the City alone 1=

responsible for the taking or camaging of plaintiffs’ residential

properties, and there 18 no legal basis uwpon which the City may

N ~22-
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shift its liability in lnverse condemnation over to the A¢rlin°s
which use the Birport or to the Manufacturcrs of the Jet aircraft
and jet engines used by the Airlines,

Cross-defendants place their chief rellance upon Leombardy

v. Peter Kiewit Sons' Co., 266 Cal.App.2d 599 (1968), where it was

held that a complaint against the State and a contractor did not
state a cause of action in either inverse condemnatioh or nuisance,
There the complaint alleged that plaintiffs &ere property oﬁners
next to a freeway, and that the building and operafionrof the free-
way by'thé defendants resulted in fﬁmes, noise, dust, shocks and
vibrations, causing mental, physical and emotionél distress to the
piaintiffs and damage to their real property. The court held that
this complaint did not state a cause of action in iﬁﬁerse condemna-
tion because there was no alleéation of substantial damage to.the
property itself, The court 1ikewiéé héld thatrplaintiffs‘ complaint
stated no cause of action on a theory of nulsance because state
highwa&s are constructed and ﬁaintainéd under the authority of the
state constitutlion and state legislation, and sectlon 3482 of the

Civil Code pfovides that there can be no nuisance for a governmental

s L.‘ . . -
-

activity maintained uander express anthority of law,

) ~ Lombardy does seem to hold that substantial damage to real
property, which is 2 reculsite fogm?n action in inverse condemna-
tion, reguires a physical damage to the property itself. In the
case at’bench, plaintiffs' complaint does allege actual physical
damage resulting from jet aircraft pollution in the form of nolse,

fumes and vibrations, Lombardy cites as authority for its holding

Albers v. County of Los Angeles, 62 Cal.2d 250 (1960), and Frustuck

¢. City of Tairfax, 212 Cal.App.2d 345 (1963). In Albers, the

eruclal issue revolved arbund\an interpretation by the Supreme Court
: _ - ¥

of the "or damaged” provision of Article T, section 14 of the

California Corstitution. There the court held that the construction

of a public project according to the plans and specifications and

r\ - T -23”
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uhich conatructlon caused phyQ1ca1 damage to private property. and.

which was not the result of foreseeab;lity or negligence,. neverthe-.

less gave private property owners a right of action against. the
County for damages, even though had such injury been inflicted: at
common law by & private person no cause< of action would have been.

stated. This right of action under these circumstances: Is one

granted bﬁ the Constitution itself and is not dependent elther upon

common law or statutory provision. Tn Albers, the court. distlin--
guished the physical property damage case presented there: from the:

market value diminution without physical.damage,caSE'presented in:

Peogig v. Symons, 54 cal.2d 855 (1960),. and which is: also. presented

-

in Lombardy.

Symons and Lomhardg certainly indleate that there can. be‘
no recovery for a decrease 1n proge;uy'values'ta,neighborlng_land~
owners caused by the construction,aﬁd‘cperation of o freeway,; with.
its traffic noisés.from.automobiles and trucks, the screech of!
brakes and the exhaust ccﬁtaminants emittad’byhtﬁucRS?andfautomoe
biles. But Albers cannot be accepted as authority for holding that
fecovery-in inverse condemnaticn,1n.Callfarnia may take place. onlv
in the event of actual physical damage to rezl property from a
governmental project. There 1s every reason to hold that Albers,
Symons and Lombardv are not intended to stand in the fabe_of;change

ing condlitions created by the advent of jet aircraft.. The. Albers,

Symons and Lombardy principles must be restrlcted,in their applica-:

tion tc the narrow, factual situations presented.

That the doctrines of Albers, Symons*and'Lombardy are to

be limited‘to the factual situwatlons presented in these cases is

clearly set forth by the Suprema Court in Loma Portal Civic Club

| v. American Airlines, Inc., 61 Cal,2d 582 (1904), declded after

Symons and Albers. In the Loma _Portal Civic Club case, property

owners sought an injJunction against a number of commercial airlines

to enjoin I=t flights nover their h~—as ngar on alrport in Qap Diero
i

.
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interest. It was conceded that ‘the defendant airlines;wereaoperp-

on the theory that such flights constituted a nuisance. The'trial'
court granted the defendant commercial airlines a summary judgment
denying injunctive relief. The Supreme Court sustalned the trial
court. This csse was decided on the factual.setting, as set f'orth-
by the pleadings and affidavits, that the plaintiffs did not. clalm
that a significant portion of the defendants'! ogverflights was Iin
viclation of federal law, nor that flights weré se conducted as to
be imminently dangerous to the plaintiffs, nor that such flights

were inconsistent with, rather than,in.furtherance of the: public

ating under an obligation to provide safe and‘édﬂquate service in.
fhe public interest; that their activities were conducted under -
extensive governmental supervision, enforceable by effective
sanctionu, and that their operations, as a general matter, had
been determined to be in the public Interest. The Supreme Court.
accepted the view that for the City of San Diego, the national
interest in commerce, transportation and defense nas furthered

snd advanced by the operatlon of scheduled passenger, freight

snd postal Jet carriage into and eut of the city;:that:the<peopie
of the City of San Dlego and of the State of California vere i
benefiting from these flight operation , and that no contention
could fairly be made that the airlines' aperaticns were not in
furtherance of the public interest. The court, theﬁefdre;,placed'
the justification for the denial of injunctive relief'egainst the
alrlines operating jet flights over-theilands of the plaintiffs

upon the basis of an overriding public interest

Thus, the court in Loma Portal Civic Club points out that

it is establiehed law that public policy denies an injunction and
permits only the recovery of damages where private property has
been put to a public use by a public service corporation and the

public interest has intervened, citing cases such as People v.

Ocean Shev: Ratlscil, 32 €al.2d h0%, #21 (1948), and Hilleid: ¥Water

L iet-ar ) L o

!-
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Co, v. City of Los Angeles, 10 Cal.2d 677, 688 (1938).. This prin-.
ciple is based upon the policy of’prutedting the pubiic,interest
in the continuation of the use to which the praperty has been put;

that the alrlines' aircraft Jet service is In the public: interest,

and that the public has come to rely on and has a substantial stake
in the continvation of that service. : ,

In ascertaining this public policy in maintalning jet
aircraft service for passenger, fréight, mail,and'military'trans;-
portation, the Supreme Court points out that numerous: statutory
provisions provide guldance; that the federal legislation is: found
in the Federal Aviation Act, which decIares "to exist: in behalf of’
any citizen of the United States a public right. of freedom of
transit through the navigable airspace of the United States” (49
U.S.c. § 130%), and which défiHES'névigabIe'airspaCE%to‘include
"airspace needed to insure safety in take-off and landing of air--

eraft" (49 U,s.¢. § 1301{24]); that the California public: policy in

‘this area is found in section 21403 of the Public Utilities Code,

which provides in subparagraph (a) that "flight in. aircrafi. over
the land and water of this State is lauful, unless at altitudes
Below those prescriﬁédrby'fEderal authority, or unless so:conduéﬁed
as to be imminently dangerous to pérsons or préperty'lawfully'on
the land or water beneath . . ._._,“ and which provides in subpara--
graph (b) that "tne right of fligﬁ;‘in gircraft lncludes the right
of safe access to public airports, which includes the: right of

flight within the zone of approach of any public airport,ﬁithout

n

-

restrlcetion or hazard . . . .
The Supreme Court further points out that the provisicns
as set forth in Public Utilities Code section 21403(b) indicate a

policy against interfercnce gith such operatlons by'the ihjunctive

s

' process; that another Indlcation of Californla policy in this arcea

38 found in sectlon 73la of the Cede of Civil Procedure which re-

stricts the use of the injunctive process for specified zones usScCS,

N ~26-




T6T5T6T— Cdb.10-68

13

. .

1nc1uding airport uscs, and that this indicates an intent that such

ses are favored in the state and are not to be enjoined unless 1t
is clearly established that such uses are being carried out in both
an unnecessary and an injurious manner, | |

The court in Toma Portal Civic Club makes clear that its

holding that an injunctlon is not available against Jet aircraft
flight operations in the vicinity of a public airport, conducted by
regularly scheduled airlines and not alleged to be conducted in

7V¢olation of federal orders ov regulations or in an imminently

I

12

100 || dangerous manner, is solely because there 1s an overriding public
interest and public policy in the operation of Jet aircraft underl
the conditions set forth for the safe, regular air transportation“.
of goods and passengers. | ‘ |

14 The Loma Portal Civic Club case 1s especrally 51gnif1cant

15' because the court makes a speclal point of stating what the case

15 does not hold or determine. Thus, the court makes thls highly sig-

17 nificant observatlon. "Nothing herein is intended to be a determinaf

18 tion of the rights of landowners who suffer from airplane annoy-

E} ances to seek damages from the owners or operacors of ajrcraft or
to seek compcnsat¢on&from the ouner or operator of an airport "

(Loma Portal Givie Club, supra, at p. 591.) (Emphasis added.)

Also, the court specifically considers and rejects the
contention of the airlines that the refusal of an injunction can be
supported on-the ground of federal precmption., The acceptance of

25 federal preemptlon, said the court, would preclude the-stete from

26 taking any action in the fleld. In reaching the conolusion that

97 the federal preemption theory wvas untenable, the court points out

o8 that noise abatement 1s a federal as well as a state aim, "and when

not inconsistent with safety, enforcenmcnt of a damage remnedy under a

"

29

30 nulsance theory, for example, uoulu nol necessarily present a con-

31 flict with federal law but might well reinforce it." {ZLoma Portal

35 || Civie Club. sunra, st p. 592.) The Suprecme Conrt thus concluvdes

Ml ~-27-
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that Congress did not intend by the Federal Aviation Act to nullify

state-created liability and rights in,thelareas:ofjdefinition,and
adjustment of property rights andithe,prntection.ofihealth“and wel--
fare. - |

) The claim of state preemptionfas.a"défﬁnsefmust;be_re~-
Jécted for'the same reasons that the claim of federal preemption as
a defense cannot stand. Sectlon 2140l(a)‘ofthE1PhblicUtilities
Code providés that flight of aircraft\cyér.landfandgwaters;df'the
state is lawful unless at altitudes proscribed’ by féderal authority;
or “"unless so conducted as fo bEfimmjnéntly dangerous tO’péPSOHS'Or;
property lawfully'onvthe land or water bemeath.," Although in. the
case at bench the plaintiffs" complaint does not allege in specific
language thatrjet alrcraft are flown in. such a way as: to:be immi-
neﬁtly dangerous ta persons and property of the: plaintiffs, a falr.
construction of thelr complaint Indibatesxthat:the:sPecifictallega—-
tions constitute allegations that jet alrcraft are: operated 'in such
numbers, at such times and at. such & height. that, because:of the
noise, fumes and vibrations emanating therefrom, such alrcraft have
damaged and ocusted plaintiffs from the po¢session,of their: proper-w'
ties and caused personal injury to residents and . therefore, such
jet aircraft flights have been so conducted as. to- be imminently
dangerous to persons and property lawfully on the-land’bEneath.-

In Anderson v. Souza, 38 Cal,zd‘825,(19523,{a cace deal--

ing with a private airport, the Supreme,Court'ﬁeld'that:tpe passage
of the 1947 State Aeronautics Commission Act. was not intended to
take away ccmmon law and long—ﬁstablished statutory 1aw declaring
that nuisances may be abated at the sult of those ingured theredby.
This is & rejection of a claim of state preemption. Anderson,
therefora, 1s authority fox hc}ding thatwstate.preemption is not a
valid defense to plaintiffs’® claims forrrecovery agaihst.the defend-

ant City. The Loma Portal Civic Club case, dealing with the current

state statutarv Taw regnlating airceraft, tndicates no change in vlew

. ' _28_
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by the Sﬁpremé Court with respect ta the question of state: pre--

emption, decided adver ely to the preemption defense. advanced. in.
Anderson. |

Although Loma Portal Civic Club does not lndicate what

type of Mairplane annoyances" suffered by landowners will give.rise
to a damége action against an airpori{ operator 6r"aircraft'opera—-
tors, the result seems inescapable that substantial damage in ferms
of decreased property values.ar-perscnal inJury suffered from jet

aircraft nolse, fumes or*vibrations:would'come:wirhin:tthnuisahce

concept there enunclated by the court,

The gquoted statement in Loma Portal Clvic Club indicates

a recognition by the California Supreme Court. that. there is a;sigf-
nificant difference between nolise,. fumes and vibrations emanating
from jet aireraflt and those caming;?rom sutomobiles. and trucks:-on

a street or freewzy. This differenée*is so:pronounceafthat'the;
legal consequences of Jjet nolse should not. be: the same: as the:légal
consequences of sfreet and.freeway'noise oﬂ’cérs:andjfrucks,_as¢

enunciated by cases such as Lombardy and Symons., The: sounds

emanatinﬂ from cars and trucks on. streets and freeways are- simply
minor contrasted w1th.the irrltatlng and cffensive;sounds emanéling
from current Jet alrcraft. If this were not. so,. we.would not have
Mr. Basnight, Director of the Western Reglon of the Federal Aviation
Administration, stating in his affidavit in this case that "The
F.A.A. is vitally interested in the alleviation of unnecesséry noise
dlisturbances to the residents of communities adjoining alrportis.
Congress, the National Aercnautlcs and Space'ﬁaministration, the
Departmant of Health, Educatlion and Uelfare and the F.A. A have
embarked on an extensive research program whereunder Lhey are seek-
ing technologlical advances in the art of aviation noise control,

To date approx1mate¢y'fcrty ~three million dollars has been allo-

cated under these and nolse related programs Nor would Congress

in 1968 have added sestion.611 to +ha Federal Aviaticn Act.
H

" _29-
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|

directiné the Administrator of the Federal Aviatlon Adminisﬁration
to prescrlbe and amend such rules and regulations as he may find |
necessary to provide for the control and abatement of aircraft
noise, as set forth in Mr, Basnight's affidavit, |

In the quoted statement from Loma Portal Civic Ciub, it

3s to be noted that the court spoke in terms of landowners seeking
oompenqation“ from the airport owner or operator and “damages

from the aireraft owners or operators, But the Albers case indi-

cates that there is no magic involved in whether plaintiff is seek-

ing "compensation" or "damages" in inverse condemnation or whether

plaintiff is relying on a "taking" as contrasted with a "damaging"
of his property. The words compensation," "damages, " "faking“ ‘
and "damaging" are ‘not words of art nor can any strict or narrow
interpretation of such words standain the way of a plaintiff's re-
covery if the facts alleged or pfovod entitlé him to a recovery. |
Thus, in the concluding paragrdph of the opinion in Albers, an
inverse condemnation case, we find that the Supreme Court ordered

the trial court to enfer ‘a2 new Judgment awarding to two plaintiffs

“adojtnonal damages, in the amount of . . . . with interest thereon

#

. . . . and additional damages in the amount of . . . . with

interest thereon . . . . " {(Albers, supra, at p. 274.) (Emphasis

added.) It is to be noted in Albers that the Supreme Court did not
order the trial court to enter a new Jﬁdgment avarding the two
plaintiffs "additional compensation." Albers indicates, therefore,
that the use of the two terms "compensation" and “"damages" in the

Loma Portal Civic Club case is'of'no speciai significance;

In discussing Albers, Lombardy, Symons and TL.oma Portal

Civic Club; vie are dealing with the California constitutional,

statutory and commen law. 'Irrespeotive of plaintiffs! rights under
California law, plaintiffs!' complalnt alleges a cause of action in
inverse condemnation under federal 1aw. If plaintiffs are able to

prove a sobotantjal diminution in tre market value of thelr

~ : -30-
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owner's property creating a suBistantial reduction in- value from the

residential properties, without physical;damagg,,resulting;from Jet-
aircraft noise, fumes and vibratians, they may recover judgment
against the City under the due process clause:of.the,Fnurteenth,'
Amendment to the United States Constitution. ThiSfis:the;resultiof

the United States Supreme Court case uffﬁriggs;ﬁ;.AllEgheny-CGunty,

369 U.S. 84 (1962), which holds that flight: of aircraft. over: an

Jet ajircraft nolse constitutes a taking off the owner!s: property by:
the governmental entity'cperatingrtheiairport‘withinﬂthe féderal’

constltutional,sense requiring cnmpensation..

If the United States Supreme: Court. considéera- jet- aircralt-'
noise to be of such offensive character and magpitude'to”create;a.
cause of action in Inverse condemnatiorn,. 1% is: highly unlikely that:

the California appellate aourts;will.cnnsiﬁEr:the:case51offA1bers,
N T Te——

Symons and Lombardy as authority'preventingthEtcourttcreation of -

rules of law similar.to_ggigcs under our state Constitution,
statutes and common law.. The jet nolse: In G ggs which. the Supreme
Court recoﬁnized as creating a cause of action in the:landowner:
affected vas described.in the,Grlggs opinion as- the. following

".. "iRegular. and almoqt

"aceurately summarized uncontraverted facts
continuous daily fIlights, cften.severthminﬁtes:apart,,have been
made by a number of atrlines directly over and very,. very close to
the plaintiff's residence. During these: flights. it was: often im-
possible for pevople in the house fto converse or to'talk”on,the tele-
phone. The plaintiff and the members of‘hiS'household_(depending on
the flight which in turn sometimes depended on’ the wind) viere fre--
guently unable to sleep even with ear: plugs and” sleepinv pills;
they would frequently be awahened by the flight and. the noise of
the plancs; the windcws of their home wgpld frequently rattle and
at times plasier [fell down from the walls and ceilinge; their healith

was affected and impaired, and'they'sometimeS'were-compelled-to

sleep elsevhere. Morzover, thelr bruge wae =n close to the runways

- ’ ~31-
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. _ ,
or path of glide that as the: spokesman for:the members of the Air-
lines Pilot Association admitted, "If we had. engine fallure we would

have no course but. to plow into. your house."'"

p. 588.)

(Griggs, supra, at

It’therefbre:seem5<tb:thiS'Courttthatttheﬂplaintirfs'
compldint alleges a good cause of actlon in-inverse condemnation
which, under Article I, section. 12 of the California Constitutlon
provides for admpensation both in the case of ‘a.taking or damaging
of real praperty‘for public: use., Are plaintiffs, however, limited
to a recovery,. insofar'aS"pnoperty damage,is'concérned, to the
theory of inverse condemnation;,. even if plaintiffs prove all of the
allegations set:fbrthiih,theirxcomplalnt? Plaintiffs have alleged
in,their'campiaint'that'they'are entitledItO;reccuer on theories of

- puisance, Egingence:éndiothenSfinﬁaddition”touthat'of inverse con-

demnation. It is tha.contention.of}cross;déféndants that the law
does not allow racavery on such additional theories. |
Gruss—defenoants polnt to plaintiffs' flrst amended com-
plaint, as amended,. which states that all.of the counts of their
'complalnt are based on essentially the same’ facts, and dlffer from )
each other only in that they’ set forth different legal theorleu
upon which the court may award compensation. - The cross-defendants
also poinﬁ cut that in prior rulings in this case at bench it was
neld that "the substance of the cause of action of any plaintiff is
either'forTinverse condemnation of thelr property or persqnal in-
suries," and that this ruling is the law of the case and must be
lapplled in passing on the prusent motions for summary Judwmbnt
But prior rulings in thils case ?t bench do not conqtitute a2 holding
that plaintiffs?! right of recovery for a taking or damaging of their
rcsidential properties is Yimited to a theory of inverse condemna-
tion. And even If the pribr'ruiings-cons 3¢uted such 2 holding,
" the theory'of the law of the case has ﬁo application. The theory of

the law of the casc does not preclude & subsequeht trial Jjudge from
v ,
/

| "
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making a ruling contrary to that made previously in the same case

by a different trial judge. It is only when the eppellate court
has made a ruling in a case that the law of the case doctrine oe-
comes applicaole to requlre all subsequent proceedings to be in
oonsonance with the law of the case deterﬁined by the appellate
eourt. 7 | 7 |
Cross-defendants request the Court fo take Judioiel notice.
of prior rulihgs in other cases in the Superior Court. Reference
is made to holdings by trial judges in other cases to the effect
that section 3482 of the Civil Code precludes plaintiffs from being
11° able to allege a cause of action against a governmental operator-
owner of an airport on the theory of nuisance. Seetion 3482 pro—'“
13. vioes that "Nothing which 1is done or maintained under the ekpress‘

14 . authority of a statute can be deemed a nuisance.' Although such

R

rulings of other judgee'of the Supsrior Court are entitled to all

15

16 || due deference and consideration, they are not binding upon this

17 || Court. We must lock to the appellate courts for such binding

18 auehority. Thus, the Lombardy, Symons and Albers cases are bindlnv
Eﬁ upon this trial court but only on the factual situatlons 1nvolved

there, namely, the law relating to freeway nolse, fumes and v1bra-
tions and actual physical damage to real property.

The crose—defendants cite a number of appellate cases as
supporting thelr legal,position that plainﬁiffs‘ claim against the
o4 )| City for prober@y damage 1s, of necessity; 1imited to the theory of

o5 | inverse condemnation. One case cited is that of Frustuck v. City of]

s | Fairfax, 212 Cal.App.2d 345 (1963).- This case is 'cited as holding

o7 | that a landowner whose property is taken or damaged for a public
purpose has only the one remedy of an inverse condemnation actlon.
Houwever, a carcful reading ofHFruetqu lrdicates that this case
simply holds that a damaged landowier 18 not‘entitled to damages
and an injunction which would prevent the poblic entity from exer-

eising the right of eminent domaln,

~. ’ ~33~
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Cases such as Cothran v.. San Jose Water Works, 58 Cal, 2d

608 (1962), which speak in terms of a remedy In inverse condemna-

tion for a Iandowner whose property has been taken for a public

purpose, are not addreseing-themselVes to: the questlon of whether
such a damaged landowner may recover a Judgment for damages agalnst
a governmental entity on theories other than that of “inverse .con-

demnation., We are not limited, however, to-a consideration of this

question on principle only. Prior decided. cases have held that a

landowner may'recover'from'a—public,entitj'fOr‘damage;torhis prop-
erty on more than one theory, even. though the facts.are the same,

‘ @ither decidEd‘cases—indicateqandfestablish;quite clearly -
that damaged Iandowners may necover from a’ public entlty on |

theories of nuisance and negligence in addition to that -of ‘inverse

condemnation, One such case 1= Granone‘v;‘COunty'of’LOs-Angeles,

231 CalTAppm2&,629 (1965j.: Thereﬁﬁlaintiffs,sued the -defendant
county and county rood‘cpntfoI district for damages arising out of
a flooding of their lands7andjthe'destrnction'of,crOpS‘thereon.
The plaintiffs claimed that the defendants in a fleood- ‘control
project had installed defectively designed culverts at a: street
intersection and had neg;lgently maintained such culverts, uith the
result that the culverts caused flooding of plaintiffs*' lands. The
plaintiffs® complalnt set,fbrth four causes of action, threc of
which were the theories of inverse. condemnation, common law negli-

gence and the maintenance of a nuisance,. respectively. . A Judgment

for damages was renhdered in favor,oflpiaintiffs, and on appeal the

court held that the plaintiffs were;entitled‘to.recover:on each of
these three legal theories, In Granone, the Supreme Court denied
a hearing requested by defendants.,

Another pertinent case is Ambrosini v. Alisal Sanitary
———m

Dist., 154 Cal.App.2d 720 {1957).. In this case, a léndowncr brought

an action against & sanitafy district for damages to a celery crop

due to the overflow of a sewer outfall line at a manholé oumed and

!
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! .
operated by defendant public entity. The plaintiff's.complaint

alleged two causes of action, one iIn Inverse condemnation and one

N for the maintenance of a nuisance. Judgment was rendered.by the

trial court in favor -of plaintiff cn both causes of action.. On
appeal, the court held that the plaintiff was entitled to.recovery.
on both grouhds alleged, Here, alsa, the Sunreme.Cbﬁrt’denied the
defendant's petition for'a'hearing. o

Another case in peoint is Behr v.. County of Santa Cruz,

172 Cal,App.2d 697 (i959), in which the plaintiff alleged:that the-
defendant county maintained a rubbish dUmp'fromzwhinhhfire;spread'

and damaged plaintiff's property. Plaintlff ailégedithat;fhiS'dump_
cons»ituted & nulsance because tha:county'maintained’it'in‘such af.

fashion that i1t was inaurious to and caused’ an. obstructlon to the:

free use of plaintiff's property su as:tn:interferevw1th.the_com--

fortable enjoyment of Iife and property.. Plaintifffsecured’a:money
judgment for the damage %o his property'onzafnuisansé thesry.
Defendant appealed on the-basisrthat_thefcounﬁy:was:authoriZed to
maintain and operate é dump by sectiﬁn'2582'offthethvernment'Code
and had an immunity'frcm 1tability on any nulsance. theory: by virtue-
of Civil Code sectilon 3482, The court rejected deféndant's posi-r
tion and stated, "The rule in California is that a.public agency or.
munlclpality may be liable for the.maintenance of a nulsance even
though it is exercising a governmental function in the activity at.
issue, and any person whose properiy 1s affected or whose personal
enjoyment is lessened by a nuisance may maintain an action for

damages." {Behr, supra, at p. 7IL.) .

" @ranone, Ambrosini and Behr would appear to be good

authority for holding that plalntiffs have stated a cause of action

for recovery on the ground of a nuisanc%}in the czse at bench.

Lombardy v. Peter Kiewit Sons! Co., suprz, certalnly takes an oppo-

.site view - that section 3482 of the Civil Code precludes freceways

and streets with motor vehlele nolse and fumes from being considares

-35-~
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| a nuisance} This holding of Lombardy, however, cannot be considered

| defendant éity has maintained the Los Angeles International Alrport

.k of the Airport can be considered a nuisance within the definition

| bility. *
| plaintiffsiare able to prove their allegatioﬁS'regarding the negli-

| with damage to plaintiffs resﬁlting therefron, thenvplaintiffs are

| entitled to recover under a common law nsgligence theory.

5 Inc., 165 €a1,App.24 306, 318 {1958). the question was considered

binding nor too persuasive in the case of alrport Jet alrecraft

nolse, fumes and vibrations in light of the contrapy 1deas enunci-

ated by the Granone, -Ambrosini and Behr cases,

- In the case at bench, plaintiffs have alleged that the

in such a fashion that jet aircraft use of the Alrport, with the
emission of noise, fumes and vibrations, constitutes a nulsance,
causing damage to piaintiffs' residential properties and their per-
sons. Such allegatibns by plaintiffs, if proved, would seem to
bring the case within the principle that, although the City has
authority, expressly by statute, to maintain an alrport from whicﬁ-
iet alrcraft arrive and depart, this authority cannoﬁ be construed
to permit the City to maintain the Los Angeles International Airport
in such 2 manner as to create a nuigance. If the Jet aircraft
operating at the Los Angeles International Alrport are doing sb in
such ménner, at such ﬁimeé and in such numerous flights that ?hey
have become "injurious to health" ég "offensive to the senses" or
han ohstructidn tb.ﬁpe free use of prépérty, S0 as tﬁ 1nferfefefw1tn

the comfortable enjoyment of life or property," then the operation

of this term in section 3479 of the Cilvil Code. In the face of such

proof, Civil Code section 3482 cannot be used as a defense to lia-
In like fashion, Granone‘is authority for holding that if

gent maintenance and operation of the Alrport by defendant City,

Although it might appear thét nuisance and negiigence are

synonymous, this 1s nbt true., In Sturges v. Charles L, Harney,

’
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~whether there can be a nuisance withéut negligence, Although the

courf recognlzed that the torts of negligence andrnuisance may be,
and frequently are, coexisting and practically 1néeparéble, yet
"a nuilsance need‘nét'groﬁ out of acts of negligence but may be the
feéult of skillfully directed efforts - efforts which may be skill—
fully directed toward accomplishing the desired end, but may not
have due regard for the rights of others. _ . -.,
In the case at bench, do the plaintiffs'-allegations that
they suffered pérsonai Iinjurles as a result of Jet aireraft nbise,
fumes and vibrations state a good cause of action for recovery
from the City? If the freeway noise cases represented by Symons
and Lombardy, cited_ggg;g, were to govern the airport Jet aireraft
ﬁoise problem, fhere could be no recovery by plaintiffs for any
personal injuries suffered, if plgintiffs have alleged a good causec
of action for property‘damage'on nﬁisance and negligence theories,
1t would seem to follow that these same twq fheories would support
a8 recovery for personal ihjuries resulting frdm-the same'set of

facts. Authority for this view is found in the dieta set forth in
the Loma Portal 01vic Club case and in the holding of Brigh v._

|| East Side Mosquito Abatement Dist., 168 Cal.App. 24 7 (1959) Here
I the plaintiff's complaint alleged personal injuries sustained as a
i result of the defendant publlc entity's creating a nuisance by the

% élleged that the fog covered a higﬁway and prevented plaintiff from
| being able to percelve the rbad traf}ic, with the result that plain-

: tiff had an automoblle accident and received personal injuries,

| nuisance theory. The deféndantxrelied upon section 3482 of the
| civil Code 1egalizing a nuisance for a governmental entity.

| Reliance unon section 3482 of the Civil Code as a defense was

ereation of a blanket of chemical fdg to kill mosquotoes. It was

The trlal court sustained a demurrer to the complaint without leave
to amend and a Judgment of dismissal followed. On éppeal, the

court held that the complaint stated 2 good cause of action on 2
: B

!
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predicated upon the view that the defendant governmental entity was

| engaged in the very activity for which it was created, to wit,

spraying for mosquifoces, The court, however, rejected this 1ﬁmun1ty

{ argument based upon Civil Code section 3482 by holding that while

gpe defendant governmehtal entity was aufhorized by statqte to ahatg
mosquitoes, such power cénnot be construed to permit the govern;.
mental entity to abate mosqﬁitoes in suech a manneb as to crgate'a
nuisance. o | o | o

‘It is urged by cross-defendants that the plaintiffs in -

':_this action have stated no cause of action againét the City be-
t cause there iIs no allegation of a breach of duty by the defendant
| City to any individual plaintiff, and, therefore, the City states’

no cause of action for 1hdemnity against the éross—defendants.
This point is without merit. There is little doubt, of course;
that in dealing witb questionsfof 1iability for damage to réé;
property and to the persons of residents living In the vicinity of
airports resulting from jét alrcraft noise, fuhes and vibratidns,
we are dealing with essentially new conditions'andrnew concepts )
ﬁﬁich,remain to be finally determined by our appellate courté. !We
do, however, have indications from othér decided cases of the W;y

in which the law 1s being directed. The growth of a mobille popula-

tion and erowded cities and the-devglbpment of ever lncreasing

| mechanical means of living inevitabiy bring changes in the law which
| must govern this type of soclety. Under the changing conditions of

| modern living, our Supreme Court has indicated that where compensa-

[ tion 1s sought for injury and damage, the 1nqﬁiry is heing shifted

i from the nature of the wrong commifted, which undergirds the con-

? cept of "duty," to the nature of the harm done.

' The test of liability is coming to be the reasonable ex-
pectation of the persén 1ﬁjufed-by the aﬁt of another to be free
‘ from such Injury. The status and_reiationship'of the pérties have

| become 1mportant considerations in determinineg llability. Tris
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| changing concept is seen in such cases as Dillon v.ILegﬁ, 68 Cal.2d

; 728 (1968), in which a negiigent automobile driver who struck a

] child was held liable to the mother for physicai Injury resulting
% from the emotionalrshock.of having wifnessed theraecident. Before
-Dillon, it would have been said that-the aufomobile driver owed no
? &uty to the mother who was not struck bj the automoblle. In

| Elmore v. Amerilcan Motors Corp., TO_Cai.Ed 578 (1969),_a bjstander

| was permitted to recover for injuries resulting'from"a defectively
N desligned automobile part Before Elmore, i1t would have been saidl
that the automobille manufacturer owed no duty to the bystander. In

Rowland v. Christian, 69 Cal.2d 108 {1968), it was held that a

landowner may become liable to a trespasser who gefs hurt on fhe -
premises, DBefore Rowland, it would ﬁave,been sald that the land-
owner owed no duty.to a trespasserf | | 7 o

These cases, even withouf\the:extensian ¢f the law of
-1nverse cohdemnation as seen 1n Albers, and eveﬁ without the ih—

timation from Loma Portal Civic Club, 1ead to the eonclusion that

in the case at bench plaintiffs have alleged a cause of action
against the City even thouah there 1s no allegation of a duty owed_;
| by the City in the common law sense of that term. Certainly, it

| would be a reasonable expectation on the part of properiy owners

? and resldents 1iving'near an airbort to be free frem personal in-

j Jury or substantial diminution of property values caused by noise,
: fumes and vibrations from Jet aircraft rlights in the vicinity of
| their properties. -

The cross-defendant Airlines and Aireraft Manufacturers

! assert that in the event plaintiffs are able to recover from the

i defendant City on an inverse condemnation theory, no legal basis
exists for the Clty to shift its liability over to the Airlines or
the Aircraft Manufacturers For this position, cross-defendants
rely principally upon the decision of_the United States Supreme

| Court in Grigss v Allegheny County, 369 U.S., 84 (1962), The

4
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Airlinés and Alrcraft Manufacturers assert that Griges is a holding
that only the airport operator is liable in inverse condemnation
for damage to private property resulting from jet aircraft use of
a public airport{ and not the Airlines operating the-aircraft or the
Manufacturers who build such aircraft and_jét engines., Griggs did
ﬂold that Allegheny County, which owned and opérated the Greater
| Pittsburgh Alrport, was bound_under the Fourteenth Amendment'to.the
| United States Constitution to compensate a property owner who was
damaged as a result of aircraft flights over his land., The point
was madé 1h.§£i§5§, which is accepted here under the pleédings{
stipulatlion of facts and affidavits, that the jet aireraft which
céused the damage were operating within the navigable airspace de-
I clared by Cengress, and operatling within all rules and regulations
prescribed by the Federal Aviation“Administration. In Griges, the
court held that the fact that the abproach patterns were within the
navigable airspace declared by Congress did not preclude a hoiding
that there had been a "taking" of private property for public use
by the governmental owner and operator of the airport, ‘
The case of Grigg_ reached the United States Supreme )
Court because the Supreme Court of Pennsylvania had determined fhat
if the Jet'aircraft flights over the property owner's land consti-
tuted a "taking" in the'cbnstitutiépal sense, it was not the County
of Allegheny which had cormitted the "taking." The United States
Supreme Court held that it was the goﬁernmentél entity of the County
| of Allegheny which had taken a flight easement over the éwner's
; private property for a public use, and that the defendant county
was required to pay Jjust cdmpensation fo the owner hy:virtue cf the
Fourteenth Amendment to the United States Constitution, 1In so
holding, the Supreme Court satd "It is argued that though there
| was a 'taking, ' somzone othu*,uhaﬁ respondoent was the taker - the
é airlines or the C. A, A, acting as ah authorized representative of

| the United States. We think however that respondent, which was tha

' .
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| promoter, owner, and lessor of the airpbrt, was in thése circuﬁé'
stances the one who took an alr easement in the constitutional
sense.” | '_ | |
The reasghing advanced bj the United States Supreme Csurt

fhat the county was the taker of the air easement was to the effect
that the county had decided, subJect to the approval of the C.A.A,,
where the airport would be bullt, what runwvays it would neeq; their
L direction and length and what land and navigatibn easements would
be needed. The court made the'statement that the federal governe
ment takeé nothing under these circumstances. Buf no such gratui-
tous statement wés made with respect to the_airiines. The_court
concluded that in.designing the airport the county had to acquire’.
some private property, but that "by constitutional étandérds it dig
not acquire enoﬁgh." " _ | . |
Is Griggs-a holding that ; governmasntal airﬁort operator
vho becomes 1iable to a damaged plaintiff in inverse condemnafion
is precluded from shiftirﬁ liability to the airlines operafing the
Jet aircraft which cause the damage or to the manufacturers of the
aircraft being used by the airlines° Grigg does not really touch -

upon this problem. GrigL__reached the Supreme Court of the Unlted
states only because the damaged property owner was glaiming that
his rights under the Fcurteenthrhmgpdment were being denied by the
state. In his actlon, the damaged proberﬁy ovner was clalming that
: his property was belng taken without due process of law-by a state
| governmental éntity, and that this violated his rights under the
éue prbcess clause of the Fourteenth Amendment to the United States
Constitution. The United States Sﬁpreme Court agreed‘with this
; contention, and this is the real holding of the Griggs case,
? Eziﬁﬁi does not determline uhgi rﬁbhts, if any, damaged proparty

s

owners possess uinder state law, If we were dcaling solely with
rights under federal law, clearly the City could make no claim {hat

| it had a richt to have 1ts liability in 1nvcrée condemnatlon to a

!
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damaged property ocuner shifted to the Airlines or to the Aireraft

Manufacturers under the Fourteenth Amendment to the United States
Constitution. N N | ' | |

In claiming that the City is the only party which may be
held liable for inverse condemnation; reliance is placed upon

Sneed v. County of Riverside, 218 Cal.App.2d 205 (1963). In Sneed,

the complaint by private property owneré alléged two bases for re-
covery. The complaint alleged that plaintiffs' properties were
near an alirport owned and operated byrthe county, and that this
property had been damaged by {1) a county airport approach zoning

| ordinance which created height restrictions, and (2) the Tlight of
arlarge number of-airéraft over plaintiffs! properties. The triai
court sustained a demurrer to the complaint but the appeliate court
revefsed, holding that the complaiﬁp stated a cause of action in
inverse condemnation on each ground alléged. Sneed, however, is

E not a bolding that if a plaintiff alleges a cause of action in
inverse condemnation there can be no cther thébry of reccvery_stated
by a plaintiff, or that airlines or aireraft manufacturers may not
be held liable for damage to his property or person from jet air—
craft noise, fumes and vibrations '

) One argument advanced by the Airlines to support their
view of no obligation to indemniffwthe'City on the cross-complaint
{ for plaintiffs' recovery in linverse condemnafidn i1s that the Air-

i lines have no right to exercise the power of eminent domain, nor
to obtain any air or flight easement to which the City is entitled
in fhe evenl the_City 15 held liable to the ﬁlhintiffq.r The City
reslsts this argument by asserting fhat fhe Airlines do have the

E right of eminent domain, even though they are private parties, and
| that this right is given to them under state law. In Lingpi v.
Carovotts, 45 Cal.2d 20 (1955), the éourt upheld the right of a
private psrson, an apartment bui;ding owner, to condemn a'right~of—

way for a seuer lins over adjoining land, but indicated th2t a

/
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privaté plaintiff must prove by a preponderahcg of the evidence his
right énd Justification for the proposed condemnation, and'that a
somewhat stronger showlng of suchrrequirement is ﬁecessary than if,
the condemnor is a public or a guasi-public entity, |

The right of a private person to acquire property by
eminent domain is set forth in Civil Code section 1001, and this
right 1s given for any of the uses specified in section 1238 of the
Code of Civil Procedure, but there are stringent and sfrict limi-
tations on the rights of a private person, as indicated in Lingg
People v, Oken, 159 Cal App 24 456 {1958), is an illustration of

the stringent requirements. There the court held that a private
eitizen could not, under Civil Code sectlon 1001, sue to acquire

property for the public purpose of constructing and operating a

public School. A private person must be authorized to devote the

N
property to the public use in question, said the court, and such

| authorization was found nonexistent in the Oken case, Looking at

| the public uses set forthrin section 1238 of the Code of Civil

Procedure, we find "airports" as one of the specified uses. The
provision for "airports" found in the Code of Civil Procedure sec-
i, : : _ se

tion 1238(20) reads as follows: ‘"Airports for the landing and

| taking off of aircralft, and for the construction and malntenance of
hangars,_mooring maste, flylng fields, signal lights and radio

! equipment.”

-

Even if it be. assumed that the Alrlines are authorized to

| devote property to an aifport use wilthin the meaning of Civil Code
| section 1001, it is exceedingly doubtful 1f the language of Code

; of Civil Procedure section 1238{20) can be construed fo-authorize
i the taking of an easement in éirsp#ce. Although Code of Civil

; Procedure section 1239 defi.eg‘the various rights and estates in

f land which may be taken for pUS use, Code ol Civil Procedure

| sections 1239 2, 1239.3 and 1239 I} were added in 1945, 1961 and

} 1965, respeetively to deal specifically with airspace easemerts,

]
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Civil Coﬁq séction 1001 was enacted in 1872 and has remained un- |
chaﬁged, while Code of Civil Procedure section 1238, which was
likewise enacﬁed in 1872, has been amended several times. The
language ‘of section 1238(20j, considered in conjunction with sec-
tions 1233.2, 1239.3 and 1239,4, indicates gulte cleafly that the
former section is limited to the taking of an interest in land for
the aiyport proper and not for any flight easement over land which
is adjacent to or near the airport préper There is neither author—

ity nor reason to Justify a holding that the Airlines may exercisge

| any right of eminent domain or acquire by eminent domain proceed-

ings any alr easements for the public use of airports.

The contention is'made by the Airlines that 1f the City’

is able to shift to the Airlines liability for an inverse condemna-

tion Judgment in favor of plaintiffs, the airspace easement which
the City would obtain as a result of the judgment would have to be
givén to the Airlines, creating an untenable and unjust result, An

inequitable result would be reached, assert the cross-defendant

| Airlines,'because only the cross-defendant Airlines would be held

reéponsible, and ngythere are many other airlines which fly in@o
and out of Los'Angeles International Alrport-and are not named as
eross-defendants in this action, Reference is made to the Haugen

affidavit, in which it is stated that in addition to the schedulcd

| commercial airllnes which are named as cross-defendants, the Los
| Angeles International Airport is used by military Jet alreraft,

| general aviation Jet aircraft, supplemental air carrier Jet alr-
! craft and chartered Jetraircraft of -scheduled air carriers not

| authorized to provide scheduled service te and from Lés Angeles;

: that, in addition, regularly schedgled Jet service to and from Los

Angeles International Alrport has been inaugurated by Braniff

; International Air Lines, Eastern Airlines, Northeast Airlines,

| Northwest Orient Airlines, Airlift International, Seaboard World

Airlines, Aerolineas Argentinas, Avianca Airlines, BOAC ang

I
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Lufthansa German Alrlines. The Airlings contend that these users of

2 || the Los Angeles International Airpdrt would escape responsibllity
f 3 for their fair sharé of the total burden of the cost if an inverse
'g condemnation liability is shifted from the City to only the Air-
5 || llnes named as cross- defendants, that otheruise, the City is in a
_a.iposition to allocate any cost to the City from a Judgment in plain-
:1 {tiffs' favor equitably among all the. aircraft users of the Alrport
’ 8 ithrougn the lease and Operating agreements which the City has with
_.n_iall the Alrlines, This contention‘is'notipersuasive. It is gener-
© 10 fally held no defense for a person sued that another not named may
;11 be equally liable for the asserted claim, The 1liability of the
- 12 |jjperson sued must be determined on the basis of his own responsi- T
13 [|bility for the loss alleged without feéard to whether there are
14 |lothers who may have cohtribute@ aisp to the loss.
'is | The Airlines alsc point oif that one of the purposes of
16 the Féderal Alrport Act was to §revent the type of result which
1i might be reached if there épuld be a shifting of liabiiity in in-
18 ||verse condemnatlion froﬁ the airport operator to certain of the Air-
. ﬁ}" iines.sued in an inqemnity action, Reference is made to proﬁisipns :
20 lin the Federal Airpo;t Act for grants to airports for airport |
 2i development and the assurances required of the airport proprietor
22 llto permit use of the airport by all.aircraft carriers. 'Crosé-
23 lldefendants point to the-sections of the Federal Alrport Act which
24 Jlauthorize the Administrator to make grants of federal funds to.pub—
25 J|lic entities for airport develecpment, including acquisition bf
%6 |"land or interest therein or easements through or other interest
27 Jin air space." (49 U.S.C. §§ 1103, 110& 1112[a)[2] [1964]. ) The
28 [lcontention here made 1s that Congrgss intended the alrport pro-
29 ‘prietors to abquire all the ai{\easeﬁents necessary for airport
30 idevelopment through the partial use of grants for this purpose from
31 Ethe federal.gdvernment. In turn, the airport proprletors would be
32 iable to spread the cost of these é?quisitions among all alrport
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users on an equitable basis through the lease and 0perating agree-
ments with the Airlines and concession holders. _

It is doubtful, however, if&the provisions of the Feéeral
Airport Act may be interpreted toc provide for the acquisition by an
airport owner of airspace easements, Justified only on a theory
that Jet aircraft flying over property in the vicinity of an air—
port emanate such nolse, fumes and vibrations as to lover the
’ market-value of the property owners!' lands. Section 1112 of the
United States Code, which deals with allowable project costs for
which federal grants may be made, defines "allowable project costs"
to include land interests and airspace easements as guoted above, ’
Section 1101(a)(5) defines a “project” as a project for the accom-
plishment of "airport development” with respect to a particular
airport., Section 1101{a)(3) defines "airport develcpnent" to in-
clude "any acquisition of land or Ahy interest therein, or of any
easement fhrough or other interest in airspace, which 1s necessary
to permit any such work or to remove or mitigate or prevent or
limit the establishment of airport hazards , . . . " Section
1101(a]{4) defines "airport hazdrd" as meaning "any structure crr
object of natural grouth on or ih the vieinlity of a publiec airport
| or any use of land near such alrport, which obstructs the air space
required for the f{light ofaircraﬁt:in landing or taking off at
such airport or is otherwise hazardous to such landing or taking
off of such aireraft," | )

In considering the definltions of “project,"-“airport
E development”™ and "airport hazards,")it seems clear that the federal
statutory authorization for inclusion of the'costs of:acquiring
alrspace easements as a part of project costs ls limited to those

airspace easements necessary. to prevent airport hazards. And the

f alrport hazards rcfer to obstructicns to aircrart traffic, such as
| bulldings and trees. Thus, federal grants for airport development

vere not intended to include costs of acquisition of an airsnace

]
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interest or easement made "necessary to provide an area in which
excessive noise, vibration;.discomfort, inconvenlience or inter-
ference wlth the use and enjoyment'of real propertiy located
adjacent to or in the vicinitj of an ailrport and any reduction in
the market value of real property by reason thereof will occur
through the operétion of airecraft to and from the airport," as
| provided for in section 1239.3 of the California Code of Civil
| Procedure. | _ | ' 7__ ' | o
The_éonclusion that the Cify would.obtain‘airspace ease;
ments as a result of an ihverse condemnation Judgmeﬁt in favor of
the plaintiffs is predicated on the theory that a judgment in in-
verse condemnation_necessarily is founded on a "taking" of privaté.
property for a public use. The California Conséitutioﬁ, however,
providés compensation where an owner's property has been "damaged"
for a public use as well as where fhere has been a "taking" of his

property for a public use, In Albers v, County of Los Angeles,

62 cal.2d 250 (1960), the court allowed a recovery against the
County under Article I, section 14 of the California Constitution

for a damaging of private property by the construction of a govern- -
-t ’ L

ment project. In so holding, thé court did not refer at all to any
taking by the County of any interest in plaintiffst propertieé.

i Nor did the court speak in tefms of any eésement in favor of the

: County because of the judgment for damages aﬁarded to the property
6wners. . |

Stelger v. City of San Diego, 163 Cal.ﬁpp.Ed‘llO (1958),

Is a case which deals specifically with the question qf the'right
of a governmental entity to obtain an easement in an inverse con-
demnation action brought by daméggd property owners. In Steiger,

t €he public Improvement causeq\water to be dumped on the plaintiffs!
'1ands, resulting in soil erosgﬁn and a dimihution in the marﬂet
ivalue of the properties. Heré the trial court awarded damages to

| plaintiffs but refused to grant an easement in favor ‘of the City

I
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vihich coestrubted the improvement., The aepellate court upheld the
Judgmenu avarding damages to plaintiffs and refu51ng to grant an
easement in favor of the City of San Diego. The court interpreted
the "or damaged" provisions in the California_Constitution'as being
different from the "taking" provisions and concluded, therefore,
| that the City of San Diego was not automatically entitled to an
: easement because of the Judgment rendered against it. The Justifi-
eation for refusing the City_an easemenﬁ rests in the view that
there can be a damaging of private preperty for a public use within
the meaning of-the state Qonstitution without a taking'of private
‘ property for publlc use being involved. ' |
In Albers and in Stelger, we have cases of physical
damage to private property resulting from the conqtructian and main-
tenance of a governmental project. _ In the case at bench, plaintiffs
have alleged actual physical damage to their propertjes resulting '
from jet aircraft noise, fumes and vibrations. In addition, how-
ever, the plainfiffs' complaint has to be conetrued as alleging &
reduction in market values without any physical damage as a result
of Jet aireraft noise,_fumes and vibrations., Cases such as Alberq
| and Steiger 1ndlcatelthat where private property has been "damaged"
f by action of a public entity for a public use, the situation does
not necessarily require nor make appropriate an easement in favor
of the publie entity under 2all circumstancee. The nature of the
injury or damage to plaintiffs' propertiles resuiting from a bublic
: entity's project appears to be the more impeortant conslderation in
E terms ¢of whether the public'entity Is entitled to an easement,
rather than the question of whether the property owners.are seeking
and obtaining “compensation"'er "quages".fcr the injury involved,
A realistic view is\that damage to private properiy in
| the form of decreased market velue resulting from Jjet aircraft noise
| fumes and vibrations constitutes é "damaging" of such'property or
iinterest thérein, rather than a “taQing" of svch property. A

1
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“taking" in the usual senée of ah ouster or dispossession oflan
owner by the public entity 1s largely fictional and unrezlistic in
Jet aircraft nolse s1tuations. It would seem to fpllow, therefore,
in the case at bench that the City would not necessarlly be ep;
t;tled to an easement in the eveht of a recovery bi plaintiffé for
a dimlnution in property valﬁes caused by Jet airecraft flights,

The argument of the cross-déféndant Airlines.that the City should
not be entitled to indemnity from the Airlines if the plaintiffs?
recovery 15 predicated on inverse condemnation, bgcause the dity's
flight easement granted in return for the payment of damages would
be shifted to the cross-defendant Airlines and not all airlines
using the Airport, is therefore not weli taken and must be rejectéd.
If the City is not necessarily entitled to an'eaSeﬁent, even though
it is reqﬁired to pay'pompensation.pr damages to the affected prop-
erty owners, the flight epﬂement'problem would not be a bér to a
right of indemnity on the part of the C;ty against the cross- ~gefend-
ant Airlines, assumlng, of course, that the City would otherwise
be entitled to such indemnity.

| But even if it were considered appropriate {o grant the
City an airspace easement under the circumﬁtances of a recovery by
plaintiffs, this would not automat lcally necessitate a transfer of
such easement to the Airlines in the event of an Indemnity reccvery

by the City against the Airlines. Such ah_easement exlsts for the

ipublic use of aifrcraft flights. The City could be required to hold

ithe easement in trust for uée by 21l airlines using the Airpbrt,

with any airlines not named as cross~defendants required to pay a
proportlonate sﬁare'of the Jjudgment, which would reduce the amount

of the indemnity from the crdés—deﬁendant Airlines. Such a result

would not appzar to violate any provisions of the grant agreements

ibetween the City and the Federal Aviation Administration,

It 1s a basic position of the cross-defendant Airlines

that even 1If the City's potential liubility to plaintiffs 1s

I
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predicated on a damaging of plaihtiffs' residential properties, as-
contrasted with a taking of plaintiffs' properties, such liability
cannot be-shifted to the Airlines because the stipulation of facts
and the affidavits submitted by the Airlines establish that they
are carrylng out their flight operations in the very way conteo-
plated by the construotion and opsrstion of the Alirport; that.they'
are flying strictiy in accordance with the ruies and regulations of
the Federal Aviation Administration. The affidavits submitted by
the cross-defendant Alrlines are to the effect that the City made
the decision to construct the Airport and the north runway and then
to open the north runway to Jet aircraft traffic; that these de-
clsions were solely those of the City; that_ths traffic_controi
| personnel of the Federal Aviation Administration ars-the ones who
assign the use of the varlous runuays to the specific aircraft
landing and taking off from the Airport that no alrcraft owner or
operator determines which of the three runways shall be used, It
is thus.the contention of the Airlines that the responsibility for
the use, operation and effects of the north runway rests solely
upon the City because of 1ts decision to construct and operate the
Airport and to open the north runuay in June of 1967 for jet air—
craft use, ' o |
The City,-however, disputes this contention that it made
the sole decision to construet the north ruoway and that it made
the sole decision to open this runuay for Jjet aircraft use In June
of 1967, The affidavits submitted on the part of the City state
that all decisions relative to the opening of the north runvay and
its hours of use and its method of use by jet aircraft were coopera-
tive decisions made by and betheen the City, the Airlines and the
Federal Aviation Administration.
| The findings which tne Airlines request the court to make
'é from the stipulation of faets and affidavits submitted by the Air-
| 1ines are to the e¢ffect that the City was free in June of 1967 to

4
!
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open, er not to open, tﬁe north funWay to Jet aircraft traffic;
that the City has been free at all times to make declisions regard-
ing what types of aircraft shall be permitted to use the north run-
way and at-whet hours and under what condltlons, In light of the
stipulation of facts and the affidavits submitted by the réspective
parties, we need to conslider pertinent questions such as these:
Poes the City have the authority and power to restrict the use of
the north runway of the Los Angeles International Airpert to Jet
alrcraft with an Effective Perceived Noise Level rating in decibels
considefably lower than that of current jet aircraft? Does the
City possessrthe authorlity and pewer to impose on all Jet aircraft
presently certified by the Federal Aviation Adminietration a maxi;'

mum Effective Perceived Noise Level rating in decibels_lower than

that now in use? According to the Basnight affidavit, the Federal

Aviation Administration is at'preseht studylng the feasibility and

economics of Imposing retrofit nolse standards for jet airecraft
types eurrently certified; Dees the City have the authority and
power to impose maxlimum noise levels for all Jet aircraft using the
north runway? Does the City have the authority and pouer to re-,
strict each cross.defendant Airline to a specified number of Jet
aircrarft landings and takeoffs per day?

According to the Moore affidavit on behalf of the City,
the City has nothing to de with eStablishieg the specifications or
the design of Jet alrcraft, nor does the City control the flight of
any alrcraft which operates to and from the Alrport upon appfoval
and certification bf the Federal Aviation Adﬁinistration. Accord-
ing to the Lockwood affidavit submitted cn behalf of the City, the
four-runway complex of the Les Angeles International Airport, con-
sisting of the two south runvays and two north runvways, has been
planned since 1946, a Eate iong before the advent of jet aircraft,

and planned as a part of the National Airport Plan; that the federal

monetary grants made since 19“9 to 214 in completing the runvays and

1
!
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‘Jet aircraft to operate on 2ll runvays of the Airport, including

the north Runway 24L/6R.

/ i : ‘ .
related facilities included the north Runway 2UL/6R., According to

the Lockwood affidavit, the commzrcial airlines operaling jet air-
eraft at the Los Angeles International'Airport increased from six
in 1959 to twentﬁ—two in the year 1967 and now stand at twenty-six,
as a résult ofrfhe airlines having been awarded routes to Los
Angeles International Airport by the Civil Aeronautics Board. Mr,
Sherman, in his affidavif on behélf of the Clity, adds that the
City has been under contractual obligation to allow use of the north

Runway 24L/BR since 1959, and that the City must allow commerclal

The COurt takes Judicial notice that there is now present ,
on the scene a new jet aircraft type, the jJumbo Jet Boeing T47.
The question may be asked: At whogg request ﬁas this alrcraft
developed, the Manufactuer,-the City of Los Angeles, the Airlines
or the Federal Aviation Administration? There.is no evidence bé—
fore tﬁe Court as to the Effective Perceived ﬁoise Level rating of
this new Jet aircraft'or how 1t compares with other Jet aircraft
in terms of fumes or vibrations claimed by plaintiffs for Jet air— ;
eraft being used aéithe time of the flling of this 1awsuit ' Could
the City have refused permission for the Airlines to operate the |
Boeing 747 Jjet alrcraft on the north runway? It is the City's
position, stated 1n the affidavits submitted by it in opposition to
the affidavits submitted by the Airlines, that it had no choice in
any of these matters, and that if there 1s damage to plaintiffs’
properties as a result cf-jet alrcraft noisei‘fqmes apd vibrations,
then such damage is being committed by the Manufacturers of such
aireralt and the Airlines which actually use and fly such aircraft,

Exhibit F attached\po the stipulation of facts, which 1s
an amendment to the lease and’ﬁperaﬁing agreement between the City

and Western Air Lines and typical of the lease agreements between

the City snd the cther Afrlines, reiltes that the ma jor capttal
i
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| Angeles International Airport, is necessary because of the introduc-

|

.| the number of trips of Jet alrcraft flown into thé-hirport each day

2 3 B B X B B

expansion proéram, including enlargement and development of the Los

tion of new and larger aircraft by fthe Airlihes and the increasé In
ithe use of air transportation by the traveling public. Exhibit F
requires the Airlines to render to the City each month a true state-
ment of all revenue aircraft trips érriving at tﬁe Alrport during
the month. Do the Qfovisions-of-thibit F lead to an inference that
Ethe Airiines determine the'introduction of Jet aircraft types and

r
or month without any concurrence required on behalf of the Clty?
There is no dispute regarding the fact that an Alrline must main-
tain adequate service on the routes authorized by the Civil Aero- ’
nautics Board. But neither the stipulation of facts nor any affi-
davits submitted by the parties indicate how the determination is
made regarding the number of flights requlred on a designated route
to constitute adequate serylce, and yet it 1s clear that the total
)number o? Jet flights per day using the north funway at the Los
.Apgeles International Alrport may have a material bearing upon the
issues raised by plq%ntiffs' complaint of whether there has bee§ 
properfy damage°and personal inju}y to residents resulting froﬁ
noise, fumes and vibfations emanéting from Jet alrcraft using this

one runway. . T~

The stipulation of facts and the opposing affidavits in-

| dlcate that the guestlions regarding the authorlity of the City in

!opening the north Runway 24L/6R and controlling its use by jet air-
icraft are highly disputed issues. Both the City and the cross-
| defendant Airlines, through the conflicting affidavits submitted,

i rely in large measure'upon the provisions of the Grant Agreements

executed by and between the City and the Federal Aviation Administra-

l tion for a determination of thé bowers of the'01ty with respect to
ithe Alrport, A typical Grant Agreemént is attached to the stipula-'

i tion of facls as Exhibit G, The Giunt Agrocicats provide thai Lhe
2 . .
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| City must operate the Airport for the use and benefit of the publie,

| class of aeronautical use of the Airport if such action 1s neces~

i Airport? According to Mr. Lockwood, when in 1960 the Airport

lAviation Act, giving the Federal Aviation Administration the right

!of facts sets forth that in 1963 the City's Board of Airport Com-

‘missioners passed a resolution stating that the Board would place

!Airport to control the noise levels from such aireraft unless cer-

i Lhe event such'aircraft imposed noise levels upon adjacent communi-
Ities which would exceed those currently in exlstence. These two
lresolutions adopted by the City's Board of Aerort Commissioners

1indicate a hellef by the City that % does hnve some authorify under

and ﬁust keep 1¢ opsﬁ to all types, kinds and classes of aeronau-
tical use without diserimination betweén types, kinds and classes.
There 1s the proviso that the City may establish fair conditions to
be met by all users of the Alrport "as may be necessary for the safe
and efficient operation of the airpsrt." There 1s the further pro-
viso that the City may prshibit sr limit ahy given type, kind or

sary for the safe operation of the Airpoft or necessary to serve the
civil aviation needs of the public. |
Do these provisos authorize the City to place 1imit° on

-

the noise, vibrations or fumes emitted by Jet alircraft using the

attempted to implement an operaticnsl regulatios designed to reduce
the noise volumes for east takeoffs, the Federal Aviation Administra-
tion claihsd federal prssmption ﬁhich prevented the implementation
of the proposed regulation. ¥Would the Federal‘Aviation Administra-
tion take the position that the 1368 amandment to the Federal

to impose nolise standards on both new aircraft and ex1sting aircraf‘t,I
creates a federal preemption of noise regulation? The stipulation
operating restrictions on supersonic aircraft operations at the
tain operating sound levels were achieved in the alrcraft design;

that in 1969 the Board adopted a resolution to the effect that any

newv aircraft'would be denied the use of the’Airport facilitles in

I
/
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. airports and lists the various committees and agencics of the

Basnhight states that the sum of $43, 000,000 has been allocated under

!
the Grant Agreements to establish rules and regulations which have

a bearing'on curbing or 1esscning noise levels of Jet alrcraft,
The Basnight affidavit speaks of the vital interest of
the Federai Aviation Administration in the alleviation of unneces-

sary noise disturbances to the residents of communities adjoining

government which have embarked on extensive research programs seek-

ing means of advancing the- art of aviation noise ccntrcl. Mr.

the various nolse-related proEraﬁs, and that the Administration on
December 1, 1969 adoptedrregulatichs prescribing nolse sftandards
which must be met as a condltion of type certcficaticn for all new |
subsonic turbojet-powered aircraft. The affidavit does not state,
however, what the new noise standar@s are, whether they are less
than the Effective Perceived Nolse ﬁcvel rating of presently cer-
tified jet aireraft, or, if the maximum noise level standard is
less, how much less. Nor does Fr. Bcsnight teil us what success has
been achieved in jet aireraft noilse abatement by the expenditure of
the $43,000,000. » | e
The question involved is not so much how 1nterested ecery
government agency may be in the alleviation of Jet aircraft noise,
but rather, what success has been achicved and is beihg achieved in
the lessening.cf Jet aireraft noise. Regardless of the amount of
money'expended to curdb jet alircraft noise, fﬁmes and vibrations,
and regardless of the great need of the public for jctApcwered air-
craft, the fact remalns that under ccnstituticnal,statctory and
common law principles, if the plaintiffs are able to prcve their
allegaticns that the noise, fumes cnd vibralions from jet aircraft
using the north runway of the Qos Angeles International irport have
resulted in substantial damage:to plaincifils, there will be liabllity
on the partvcf the City cf Los Angeles for such damagc. Although

Mr. Basnisht stateg that in prescribing nolse standards for row

1
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airecraft the Federal Aviation Administration does not 1nfend to
imposé such standards on the airport proprietor, in this cése the
City of Los Angeles, and although he stétes that the Alrport pro-
prietor 1s free to impose limitations on the.use of its Airport, he
limits the Airport proprietor‘s freedom with the cautious words that
this freedom is subJect to the contractual limitations contained in
the Grant Agreements executed by and between the Airport proprietor,
in this case the City of Los Angeles, and the Federal Aviation
Administration, and that the Airport-proprietof must make a deter-
mination as to what limitations will best serve both the local de-
sire for quiet and the local need for tﬁe-benefits of alr comnierce .
The Basnight affidavit points out a realistic and practical, 1if nd%
legal limitation on the City's authority over the Airport by stat-
ing that the "Los Angeles International Airport is a vital and
integral part of the nationwide system of public ailrports. If is
the major air'termihal_for scheduled foreign and domestic flights

located on the west coast of the United States. Any restrictibns on

its use or operation would directly affect the overall national air-

port system." (Emphasis added.) .

The affidavits submitteﬁ'by the City and the cross;defend;
ant Airlines are too conflieting and insufficlient to warrant a fair
interpretation at this time of thewprovisions-of the Grant Agree-
ments between the defendant City and the Federal Aviation Adminlstra-
tion to determlnt how extensive or how clrcumseribed is the regula-
tory power of the City with respect to establishing rules and‘regu-
lations governing Jet aireraft use of the north runway, The affi-
davits and the provisions of the Grant Agreements establish that the
question of what reétrictions'fhe City may impose on the use by the
Airlines of the-Los Angeles International Airport and its three run-
ways, lincluding the north RunwayXQHL/ER, is a highly contested issue.
Such an issue can only be resolved‘bj a trial on the ﬁerits.

Even In th» absence of the City's Assurances contained in
, .
I
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the Grant Agreements with the Federal Aviation Administration, the
City would be precludéd from adopting some types of Airport regula-
tlions affecting thé-interstate airlines as anrunconétitutional bur-

den upon interstate commerce. A challenge by interstate truck car-

firiers to an Illinois highway safety statute, requiring all trucks

and trailers to have their rear wheels equipped with contour rather
than straight mudguards, was sustalned by the United States Supreme

Court on the ground that the statute placed an unconstitutional

“fiburden on interstate commerce, (Bibb v. Navajo Freight Lines, 359

U.S. 520 [1959].) On the other hand, many state highway safety
statutes applicable alike to interstate and Intrastate commerce

have been upheld, despite the fact that they may have an impact on’

Interstate commerce., See Southern Pacific Co. v. Arizona, 325 U.S.
761, 783 {(1944). R '

Would a Jet aircraft noiée-limitatioh.regulation imbosed
by the Qity on jet aircraft using the Los Angelesrlnternational
Airport féll within the bufden;on-interstate commerce ban? In the
event such a regulatioﬁ conflicted with more-stringent or iess

stringent regulations imposed by governmental owners of publie air-

- i’"_ -

ports in other states in an effort to curb or .minimize Jet aircraft
noise, fumes or vibrations, could such regulations be successfully
challenged as undue burdens on intetstate_commerce? Certainly the
City does not possess unlimited power to impose vhatever restric-
tions it desires.on jét aircraft using the Alrport in order to
lessen Jet aircréft noise, fumes or vibrations. However, the extent
to which the Commerce Clause constitutes a limitation on the City's
pover t{o contrel the use of its Airport, including the north runvay,
need not be considered or dete}mingd at this stage of the proceed-
ings 1n the case at bench.

The City claims a rig;t of indemnity agalnst the Alrcraflt

Manufacturers and the Airlines under the principles of implled or

eguitable irdemnity arising from thes relaticnchlp of the partiez and

)

.m
»
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| the circumstances involéed. In addition, the City claimé a right of

indemnity against the Airlines by virtue of the written contractual

& -

agreement of indemnity in the leases between the City as lessor and

3

the Airlines as lessees. 80 far as the written 1ndemnity'agreements
between the City and the Airlines are éoncérned_on these motioné for
summary Judgnent, no evidence‘has béen tendergd regérding the inten-
tion of the partiles torthese agreements. Hence, tﬁe principle found

in Markley v. Beagle, 66 Cal.2d 951, 962 {1967), would appear

applicable, There the court points out that "in the absence of con-

10 | flicting extrinsic evlidence the interpretatioﬁ of thé contract is a
11 R question for the court." __- o . ,

2 The cross-deféndant.ﬂirlines assert'fhat the City's ’
13 || theory of implied indemnity 1s precluded because pf the presence of

the written contracts of indemnity between the City and the Airlines.
Thus, in Markley, at page 961, the court said, "Since the parties
expressly contracted with respect to the contractors!' duty to in-

.idemnify the owners, the extent of that duty must be determined from

the contract and not from the independent doctrine of equitable

indemnity." g . - ' . : e

The indemnity provision.s of the lease between the di;cy and
| Western Air Lines and some of the other cross-defendant Airlines
istate that the "Lessee dgrees to indemnify and hold Lessor harmless
from and against all loss and damage to which Lessor may be subject
by reason of any act or negligence of Lessee causlng damage to per-
isons or property, or both, in connection with Lessée's'use and
Eoccupaﬁcy of and operation at said Alrport; provided, however, that
iLessee shall not be liable for any damage, -injury or loss occasioned
iby the negligence of Lessor, its agents or employees, . . o . "

The indemnity provisions of the City's lease with cross-
defendant Airlines Continental-Air Lines, Inc,, Delta Air Lines, Inc,
National Airlines, Inc., Pacific Southwest'nirlines, keronaves de

iMexico, S.%., Compczwie Nationale PAir France, Scandingvian Alrllnes

¢
i

.
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-'omission of Alrline in its demlsed premises, or'arising'out of the

ithe "Airline shall keep and hold City herein . . . . harmless from
any and all costs, liabllity, damage or expense . .,. . ¢laimed by
any one by reason of injury or damage.to person or property sus-
tained in, on or about the demised premises, or arising out of Air—
line's operations in or on the demised premises, &s a proximate re-
sult of the acts or omissiohs of Eirline, its agents, servants or

eﬁpioyees, or arising out of ahy condlition occasioned by the acts or

ipperations of Airline upon or about the demised premises, excepting
i such liabllity as may be the result of the direct and proximate
negligence, acts or omissions of the City . . . . " R
There is nothing in the stipulation of facts or the affi-
davits to indicéte any intention of {the parties or réasons for the
adoption of different language in the two types of written indemnity
contraéts. A Queation arlses as to whether the language used in the
indemnify agreements is broad enough to cover the claimed injuries
]to property and persons of the plaintiffs occurring qutside of and
away from the Alrport itself. Are such injuries caused "in connec- -
‘tion with Lessee's use and occupancj and operation at said Airpogt,"
;as provided in one type of lease, or sustalned "in, on or about the-

”

|demised prcmises, as provided in the sgcond type of lease? The

1above 1anguage would appear to covg; injury or damage susﬁainéd in
close proximiﬁy to the Airport itself and not be limited to injury
sustained within the four corners of the Airport propertiy. If such
a limitation were intended, the natural 1hfefence would be that the
parties would have written into the agreements that indemnity would
|be limited to injury °ustained on the Airport property and not Just

;1n connection with the lessee‘s use and occupancy of the demised

~. -

ipremlises or on or auout the demlsed premises. The actual language
A

jused, however, vould not seem to cover injJuries sustained a consider-

lable distance from the Airport.

™
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There 1s no indication from plaintiffs' complalint of hov
far from the Alrport in terms of feet, yards or miles the various
properties are located which plaint;ffs assert have been damaged by
jet aircraft flights or where plaintiffs received personal injuries.
In the absence of evldence, and none has been presented for purposes
of these motioﬁs for.summary Judgment, the.Court is unable to deter-
mine whether the plaintiffs are living, and their real properties
| are located, sufficiently close to the demised premises to bring the
case within the confines of éhe indemnity agreement. In the absence
of evidence, the Court cannot rule that the distance is so great
that it makes inoperable the written indemnity coverage. It could
well be that evidence at the trial will demonstrate that-SOme of the
plaintiffs are lccated close enough to the Airpoft to ceme within
t the ambit of the indemnity agreements, while others are so far dis-
tant as to be excluded, If some of\the plaintiffs are located at
such a distepce to be excluded under such language, we then haee the
-further‘question of whether the wriften indemnity clauee would
necessarily preclude implied indemnity with respect to the loss or
damage incurred as to these plaintiffs. P

Although tﬂe indemnity agreements do not provide speeifie-
ally for the Airlines to be llable only for thelr negligent acts
i vhich cause damage, the Alrlines urge that this_should'be'the inter-

unlike that ueed in the Massachusetts case of Massachusetts Turnpike

Authoritv v. Perini Corp., 208 N.E.2d 807 {1965). Here the Turnpike

Authority and recovered jhdgmept. Thers ¥as no proof of any negli-
gence of the defendant contractor or its emploﬁees in the construc-

ition of the tunnel, The Turnplke Authority sued the contractor for

k-n
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{ indemnity. The Turnpike Authority had a written indemnity agreément

with the defendant contrdctor which required the defendant to be
responsible for all claims against the plaintiff Turnpike Authority
arising out of, or in consequence of, the "acts" of the defendant
in the performance of the work. The”Massachusefts court held that
the parties intended that the word "acts" should mean negligent acts
of_defendant and not that the contractorAwas to be responsible for
damages -occurring from plaintiff‘s&"taking“ of property for public
use or for damages which were "unavéiﬁablé“ as a result of the conP-
struction of the public project | |
The doctrine of Massachusetts Turnpike Authority is simi-

-

lar to the cases which hold that if a contractor carries out the
construction of a public agencj project according to the plans and
specffications and without anyvneglagence on his part, the only
11ability with réspect to damage caused third persons by the con-
struction of the project 13 on the public aguncy and cannot be
shifted to the contractor. An example of such a case is §§§iger V.
City of San ﬁiego, 163 Cél.App.Qd 110 (1958), cited Egggg, in which

a public improvement ‘caused water to be dumbed on therplaintiff§'
i lands which resulted in soll erosion and a diminution in market
value. The 1njured landowners sued both the contractors and the

City which constructed the improvement. The contractors were dis-

a e
! missed on motions for nonsuits on the theory that they carried out
!

Ithe construction work 1n accordance with the plans and specificatlong

lwithout negligence, and, in such a case, only the governmental en-

i tity is llable in inverse condemnation, Lombardy v. Peter Kiewlt
 Sons ' Co., 266 Cal.App.2d 599 (1968), cited supra, is a similar
holding with respect to a freéway cbnstrucfioh.

The City urges, hoﬁévér, that the role of the Airlines and

éthe Aircraft Manufacturcers 1s more akin to the role of the Southern

!Paciflc Company in Breidert v. Southern Pacific Co., 61 'Cal.2d 599

1 (1964). Hooz the piaintiffs brought an acticn in inverse

\""‘_‘ ' —61—
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| condemnation against the City of Los Angeles and fhe Soulhern

1

2 Pacificrcompany for damages to their rsal properties resulting from
31 she 1mpairment of an easement of access to the system of publiec

‘4 || streets following the closing of a railroad crossing. The trial

8 || court granted a Judgment of dismissal after demurrers to the

¢ || amended complaint were sustained wishout leave to amend., This rul-
7 || ing was reversed on appeal.. The defendant railroad contended that
8 | it was not a proper party defendant to this action for igvéfse con-
§- demnation, However, the Supreme Court answered thét since the

10 || defendant railroad was "an active joint participant in closing the
11 .crossing, it 1is a proper party.ta the present 1itigation.“ Relying
12 |l upon this case, it is the City's contention that the Airlines and
13 || Aireraft Manufacturers are not simply an "active joint participant”
ié ih causing any damage which plaintiffs are asserting, but that thef
15 H constitute the only active parties.;hich caused such damage.

16 | To be compared with the public project coﬁstruqtion cases;
17 || such as Massachusettis Turnsike Authority, Steiéer and Lombardy, are
18 || the public project construction cases whilich hold that if a contrac-
ﬂ}* tor is negligent in the designing or construction of a public.

projJect and such negligence is the pro imate cause of damage to
third persons, the doctrine of sole responsibility on the public
entity has no application,. An'examgle of this factual and legal

situation is found in fhe sase of Alisal Sanitary Dist. v. Kennedy,

180 Cal.App.2d 69 (1960), Here the plaintiff public entity con-
itracted with defendants to design and construct Improvements fe¢ a
sewage disposal plant, ineluding new manholes. - There Was a flcod of
sewage from a manhole which destroyed the celery crop sf landowners
nearby. The landowners brougﬁt suit against the public entity on
29 !theories of inverse condemnation and nuisance and recovered a judg-
20 5ment based on both theories. In the present suit, the public en-
31 itity sought Indemnlity from the defendant ccnfractors. Defendant

contractors interposed the defense *hat the lzndowners! recovery

~ -62-
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-ﬁh. Airlines incontrovertibly place the relationship betveen the City andg
zu the Airlines to be substantially similar to the relationship between
21 || the public entity and a contractor exemplified by the cases of

23 Steiger, Lombardy and Massachusetts Turnpike Authority,lor do the

' pianned and constructed the sewer llne so as to permlit 1ts flooding,

_the public project.

agaiost toe plaintiff publlc entity was in inverse condemnation, .
and that such liability could oot be shifted to the contractors
who constructed the improvement.‘ The court rejected this conten-
tion because the 1aodowner's recovery against the public entity was
on the dual theory of inverse oondemnation sndrnuisanoe. Under the
circumstances involved, the court.seid that'the public entity had a
right to sue the contractors under the principles of Implied
indemnity. ; _ | ; ) R . o

It is signiflcant that in Alisal the pubiic entity's com-~
plaint for indemnity alleged that the defendants had negligently

It 1s the allegation and proof of hegligence on the part of the con-
tractor which takes Alisal out of the doctrine that a contractor

who constructs a public project in accordance with plans and specifi
cations and without negligence cannot be held liable for any damage
to private persons fesulting from the construction and operation of

Do the stipulation of fzcts and affidavits submitted by the

® o8

95 § tlally similar tc the relationship between the publiec entity and a
% contractor exemplified by such cases as Alis31¥Sanita:3,Dist. V.

27 || Kennedy and Breldert v. Southern Pacific Co.? If there is doubt on

8

29 complainant and the Airlines as cross-defendants, It is the Court's

30 conclucicn that the stipulation of facts and the opposing affidavits

31

32. | tween the City and the Airlines, as posed supra, and hence a2 trilable

stipulation of facts and affidavits submitted by the Clty indieate'
that the relationship between tﬁe City and the Airlines is substan-

this, then a triable issue has been raised between the City as cross:

set forth contrary inferences of facts as to the relationship be-

/ .
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issue 1s Eresented with respect to the nature of this relationship.
| Tpe crossfdéfendaﬁt Alrcraft Manufacturers argue that, as
manufacturérs off jet aircraft; their relationship with the Eirport
is similar to that of the contractors injgggiggg and Lombardy, per-
forming according to fhe plans and specifications laid down for the
Airport by the City. This argument can have no validity on a de-

| murrer in the face of contrary allegations of the cross-complaint.

The City's allegations in the cross-complaint that the jet

‘alrcraft used by the Airlines were negligently designed and manu-

factured by the cross~defendant Alrcraft Manufacturers, and thaf any
Jet aircraft nolse, fumes and vibrations which caused damage alleged

by plaintiffs were tﬁe result of the negligent design and ﬁanufac-

ture of jJet aircraft and jet alrcraft engines by the cross-defendant

Alrcraft Manufacturers clearly state a cause of action for indemnity
against the Aircraft Manufacturers under the doctrine of the Alisal

Sanitary District case,

The Airlines contend that both under the written-indémnity
agreements and under the principles of implied indemnity there can
be no right of recovery by the City against the Airlines because the’
City would be an active participant with the Airlines on any theory
of the City's 1llabllity to plaintiffs, Similarly, the Aircraft
Manufacturers assert in support of their demurrers that the City's
cross~complalnt on its face fails to shoﬁ'a right of indemnity bé—
cause there 1s & failure of the cross-complaint to aliege a differ-
ence In the character of negligence allegedly committed by the City
as contrasted with that claimed to have been committed by thé

demurring cross-defendant Airecraft Manufacturers. It 1s contended

fthat the cross-complaint merely alleges a difference in the gggree

of negligence between the cross-complainant Clty and the cross-

defendanty Alrcraflt Hanufacturers; and hence there is a fallurc to

| state a cause of action under acceptéd prinéiples of implied

E1ndemnity.

S 1 1
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- The written contracts of indemnity betveen the City and
'the Airlines state quite clearly that the City cannot be indemnified
for loss or damage caused by the City's own negligence, If the
plaintiffs reeoirer from the City on a theory of negligence, the

City is precluded from shifting such 1iability to the Airlines by
virtue of this provision of the written indemnity agreement It
would be immaterial also, as to the type of negligence on the part
‘of the City found to exist by the trier of fact, whether the negli-

gence consists of acts of'omission or acts of commission. Indemnity

{| Would be precluded, although the City's negligence concurred with

I negligence on the part ef the Airlines in causing damage to plain-
tiffs, because the written agreements do not bar indemnity only 1n’1
the event of the "sole" negligence of the City.

The written contracts ‘of indemnity between the City and
the. Airlines are thus to be distlnguished from that involved in the

case of John E, Branagh & Sons v. Witcosky, 242 Cal.App.2d 835
(1966). Here a suhcontractor's'contract with the contrsctor cone
tained an indemnity clause in which the subcontractor agreed to ine
demnify and save harmless the contractor for all loss and liability
in eonnection with tne work to be performed "excepting only such
injury or harm as may be caused solely and eiclusively by the fault
jor negligence-of the contractor," .An employee of another subcon-
étractor was hurt as a result of the active negligence of the defend-
{ant subcontractor and of the plaintiff contractor concurring in |
proximately causing the injury. The court held that the plsintiff
fcontractor was entitled to a right of indemnity from the subcon-
?tractsr because the subcontractor had agreed to indemnify the con-
tractor for the contractor’s dﬁn negligence; and such an agreement
is net against publie policy.i\In having excluded only the sole
inegliQEnue of Lhe cuntractor-innemnitee, the agreement thus expressly

provided for indemnity where the ioss was occasioned by the concur-

rent negligence of the indemnitee ard indemnitor. The court re jected
/ ' '
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f .
the contention of the subcontractor that the agreement should be

Interpreted to bar indemnity fbr'concurrent active negligence of

2

3 Hthe indemnitee, and concluded that there was no language in the

& llagreement to justify makihg a distinction between active and passive
5 negligence, which are coneepts used in cases_of Implied Indemnity.
8- In the indemnity agreemehfs involved in tﬁe case at bench,
1 ithe language bars indemnity byrthe City for its own negligence, but
'8 ithe term "sole or exclusive"” negligence 18 not present, .However,
:q !the John E, Brahagh & Sons case would indlcate that the concept of a
lﬂ-ldifferentiation between active and passive negligence does not apply
1 in indemnity agreements in the absence of some language indicating
12 || that the concept was intended to be epplicable. It would appear, d
13 therefore; that the City has waived any right to indemnity if a loss
1 llor 11ability to the plaintiffs is based on elther active or passive
15 ||negligence of'the City, even though-such negligence concurs with

16 || negligence of the Airlines in causling damage to plaintiffs. The

17 language of the 1ndennity aareement between the City and the Airlinesg
18 is such that a reasonable interpretation leads to the conelusion
ﬁ?‘ that the Clty simply 4did not provide for 1ndemnity against its own
20 ‘negligence, whether such negligence is the sole cause of injury/or
21 lis concurrent with that of the Alrlines, since words such as

22 fj "solely," "exclusively" or some like term do not appear in the

23 egreement.' | | _ |

24 - " In dezling with implied indemnlty, the cases make a dls-
25 {|tinction between the kinds of negligence bﬁ an indemnitee which will
26 ||bar his recovery from an indemnitor.- The_doctrine has_developed

97 ||that oné who has helped bring about the damage should ﬁot be allowed
s || to shift his responsibility to another. Thus, in San Francisco

a9 ||Unified Sch, Dist. v. Cal, Bldg. laintenance Cc., 162 Cal.App.2d 434
a0 Il {1958), the court held that ihe docirine of implied indemnity neces-
31 %sarily arose in favor of the public entity from a contract it had

35 ' with the defendant maintenance company which provided that rhe

;
’ -
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maintenance company Was to be held "responsible for peyment of any
land a1l damages resulting from his operations." Here the plaintiff
had to pay damages to defendant's employee who was injured while
washing windows of a school bullding owned by plaintiff, and then
plaintiff sought indemnity from defendant. In reaching its conciu-
sion, the court used this language: "Whether the school district
should be precluded from recovery by reason of its-conduct,_that 1s,
whether the conduct of the district helped to bring about the dam-

age, 1s at least a question of fact and should have been left to the

10 §Jjury. Under such circumstances it was error to grant:the nonsuit."
“11 ||(San Francisco Unified Sch. Dist., supra, at p. 429.) | |
2 The distinctlon usually made by the cases is between ’
i3 "passive"” and "active" negligence, with the latter being necessary
14 fito preelude recovery in implied indemnity. Other contrasting terms
15 jlused are "nonfeasance” and "misfeasance."” “An'indemnity elause in
16 ||general terms will not be interpreted, however, to provide indemnity
17 | for consequences resulting from the indemnitee's own actively negli—
18 [gent acts." (Markley v. Beagle, 66 Cal.2d 951, 962 [1967].)
i;\ (Emphasis added.) "Mere nonfeasance, however, such as a negligent
20 ||failure to discover a dangerous condition arising from the work will
21'tnot preclude indemnity onder a general clause such as the one in
2 {this case.” (Markley, supra, at p.~962.) |
. 23 In considering the question of what ects of a ¢ross-
24 Ecomplainant in helping to bring about the loss will bar indemnity
25 iagainst a cross-defendant, we find some assisoanoe in the case of
2% |Atchison T. & S. F. Ry. Co. v. Lan Franco, 267 Cal.App.2d 881 {1968).
27 ||Here a passenger on a rallroad sued the railroad and a truck driver
28 %and truck owner for personal injuries arisjog out of a truck-train
29 icollision. The railroad filed a cross- complaint for indemnity
30 ||against its codefondants, the Lruok driver and truck owner, on the
31

theory that the rallroad's 1liability would be predicated on passive

inegligence ~nd the t:u:k driver's and owner's 1iability would de

-

-
\l-
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predicated on active negligence, and hence the ralilrcad would be

£

fentitled to indemnity against the defendants committling the active
| negligence. The truck owner demurred to the railroad's Cross-— |
'complaint. VThe appellate court upheld the trial equrt in Sustain-r
ing ;ne demufre%. The reasoning of the ceurt was that if the rail-
road were to be held liable it would, of'necessity, be based upon

active negligence 1n a truck~train collision, and therefore no

legal ground for indemnity could posslibly be stated by the railroad
This case 1s an example of the principle that if a complaint for
,indemnity and declaration of rights makes no showing for recovery as
a matter of law, or if the alleged controversy 1s purely illusdry

and hypothetical, a demurrer should be sustained. See also Wilson

v. Transit Authority, 199 Cal.App.2d 716 (1962); Silver v, City of
Los Angeles, 217 Cal,.App.2d 134 (1963). T o

However, in Jefferson incorﬁorated v, City of Torrance,

1266 Ca11Apb}2d 300 (1968), we have a cross-complaint by one defend-
ant in a property damage_aetien agalnst a second defendant, seeking
declaratory relief that the cross-complaining defendant is entitled
te indemnity from the second defendant if the plaintiffs recover a
;Judgment against the cross—complaining defendant The trial eoart
sustained the cross-defendant’'s demurrer on the ground that the
eross-complaint failed to show grounds for a declaration of Indemnity
fin the cross-complainant's favor. This ruling of the trial court
lwas reversed by the appellate court. The basis of the decision is
'that a complaint for declaratory relief 1s to be construed liberally
as against demurrer, and a complaint Tor declaratory relief need not
establish that plaintiff is entitled to a favorable declaration,
!and hence a demurrer may not Be sustained on this ground. The
‘court's view was that where the plaintiff's right to recover has not
'becn tried and adjudicated and-it is Impossible to tell on what
ltheory plaintiff may recover, and where the question of indemnity

Imay well derend on thr facts established by plaintiff and the theory

™
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Qor the plaintiff's recovery, the validity of a declaratory relief
eross- complaint for indemnity must be determined by the triable
issues presented by the complaint and the cross-complaint,

Both the cross-defendant Airlines and the eross-defendant
Alrcraft Manufacturers consider that the case at bench fsils within

| the principles of the San Francisco School District and the Lan

¥ranco cases, However, for the COurt‘to sustain_a demurrer to the
City's cross-complaint or to grant a summary Judgment in favor of
cross~-defendants under the principle of these two cases, the Court
would have to conclude that under no hypothesis of recovery by

plaintiffs against the City would the City have a right to indemnity

because the City's conduct_of necessity would amount to active neglin
gpnse. Plaintiffs have alleged a wide variety of negligent acts and
omisslions on the part of the City as the proximate cause of alleged
injury to the properties and persons of plaintiffs. Sone of the
negligence alleged falls inﬁo the category of nonfeasance or psssive
inegligence. thers fall intp the catego:y of misfeasanse or active
negligence. Only recosery by plaintiffs fofléctive acts of negli-

Jl g8ence on the part of Fhe‘City will bar the City from a right of in-

"i' . ) R ) - /
| demnity under the Lan Franco case, - e

In the San Francisco Unified School District case, the

court held that it becomes a question of fact for the trier of facﬁ
23 to whether the indemnitee has helped to bring about the damage

| for which he seeks indemnity from the indemnitor. The stipulation
of facts and affidavits submitted by the cross-defendant Airlines in
f the casé at bench do not éstabliSh as a matter of law that the acts
idone by the Clty are of the character which would preciude indemnity
under this principle wnich bars indemnity to one who helps bring

i about the damage. Whether the\sondnct of the City helpsd to bring
3’about the damage to plaintiffs,is a disputed guestion of fact., It
i1s thus a triable Issue, and cannot be_disposed of on a motion for
-fsummary Judgment. This result 1s supported by the case of Alisal
P
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Sanitary Dist. v. Kennedy, supra. There the defendant contractors

raised the defense that the plaintiff governmental entity was neg-
-1igent along with the defendant contractors, and that such concur;_
'ring_negligence would preclude indemnity recovery. 'Honever, the
court said that the complaint on 1ts face did not show that plain-
tife was actlvely negligent With the defendants so es to nrecluée
indemnity. | S : R - ' -

~ Alisal vould seem to be persnasive-in the.demurref eituae
tion presented in the case at bench. It cannot be said that the
City's cross-complaint againgt the Aircraft Manufacturers on its
face establishes that the City was actively negligent with respect
to any alleged 1iability of the City to plaintiffs so as to pre-
clude a2 claim of indemnity fron the ‘Cross- defendant Aircraft Manu-
facturers. | 7

In the event'plaintiffs‘in the case at bench are eble to

establish a right of recovery against the City on a theory of
nuisance, uithout prcof of any negligence on the part of the City,
the problem of indemnity will involve a ccnsideraticn of different
principles from those involved in recovery on a negligence theory.
The question of indemnity fcr ncnnegligent nuisance will revclve
f around whether acts and cperations of the cross-defendant Airlines
' and Aircraft Manufacturers come_witnin_the principle that their
operatione at the Alrport are simply carrying out the functions of
the Airport as a public project In accordance with 1ts nlan and pur-
pose, and hence llabhility would be‘limited to the City as the opera-
tor of the Airport, or wnether the nulsance e¢reated ie such that
the operation of Jet aircraft at the Airpcpt is analcéous'to the
principle of a contractcr who has defectlvely designed and con-
structed the public project uhich caused damage, 80 that the City
| may point the finger of reenonsihilitv to the crose~defendant Alr-
lines and Aireraft Manufacturers. A'determinaticn of which situa-
' tion.exists in the case at bench can only be made by a full-scale

I
/
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-position regarding the relationshlp of the Alrlines to the Airport,

‘Airport for the future. This decislion was finalized, for all In-

trial on the merits,

The cross-defendant Airlines assert,'in support of their

that in opening the Airﬁort and the north runvay, fhe City was weil
aware of the use to be made of the Airport by the Alrlines with
their Jet alreraft, and that the operations of Jet aircraft to and
from and at the Airport, therefore, are strictly in accordance with
the plans and specificatlons of the Alrport as a public project, all
of which was wifth the full knowledge, consent and expectation of

the City. Tﬁe'city, oarthe other hand, asserts in support of 1ts
theory of the relationship between the Airport and the Airlines

that at the time of the planning and building of the Airport and the
narth runway the Clty was unaaare of the impllcations involved in
the use of Jet aircraft and the possible damaging effects of Jet
aircraft emitting nolse, fumes and vibratione. The affidavits sub-
mitted‘on both slides point-out to some extent +the iimitations‘on |
decision making imposed on the City in the year 1967, when the north
runway was opened to ﬁnimpeded use by Jet aircraft, Thus, Mr.
Donald J. Haugen, Chief of the Los Angeles Tower—Terminal Radar
Control of the Federal Aviation Administration, states 1n his affi-
davit that the current level of traffic requires the use of all
three runways under the cireumstagges in which those runways are
presently being aasigned, and that 1f ocne or more of these runways
were unavallable, congeation and delays would inevitably result.

It appears clear, therefore, that one guestion toAbe def
cided on the trial is whether, when. the City made its initial de-
cislon to locate the Los Angeles International Airporf where 1t is
now located, and to‘centinue'to expand 1t within the blueprint for
the Natlonal Alrport System,_that'aecision createdfa soie responsi-

~
~

bilit& and liability for all aircraft uses and developments of the .

tents and purposes, in 1946, when a four-runway complex was planned,

/ .
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This was before the advent of Jet alreraft. . As conditions developad
and changed since 1946, to what extent dld the City appreciete its
responsibilitles under the Grant Agreements through which it re-
ceived substantial assistance from the federal government in the
development of the Airport° To what extent did the City reallize |
or foresee that Jet &ircraft were on the horizon, and that property
owners in the 1mmed1ate vicinity of the Airport would contend that
Jet aircraft on their takeoffl and landing patterns would produce
such nolse, fumes and eibretions as to cause snbstantial damage to
persons and property? _ ' | '
| All of these matters must be developed by evidence sub-

Jected to the test of cross-examination to determine the true facts.
At this stage of the case, it cannot be determined which allega-
tions, if any, may be proved by the plaintiffs upon trial or on
what theory, i1f any, plalintiffs ma§ recover a Judgment agalinst the
City. By the same token; it cannot be determined except by evidencg
at a trial whether theLCity is able to bring itself within some of
the legal principles dlscussed herein to entitle it to a declara-
"tion of rights andpindemnity against the cross;defendant Airlines
and Aircraft Manufacturers. _ _ . | /7

The special demurrer of the.Flying Tiger Line, Ine., 1s
directed to the point that from tne City's_cross-complaint it can-
net be determined what lease or leases the second cause of action
refers to or_what are the essential terms of such leases which are‘
| alleged to contaln the contractual indemnity rights asserted by the
City. In the City's memorandum of polnts an&.authorities in oppo-
sition tc the demurrer of Flying Tiber Line, Inc., there is attacheq
.a copy of the Lease and Oneréting Agreemerit relied upon bj the City,
and the City requests the Cdnrt to take Judiclal notice of this -
document, This the Court lwil,l"do. |

in light of the views expressed herein, there is no neces-

sity to discuss the problem of indemnity in the event plalintiffs

\s,.,__ ‘ ) "72"'
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recover a Jjudgment against the City on theories advanced other than
those of inverse condemnation, nuisance or negligence.

‘ The motions for summary Judgment made by the crose-
defendant Alrlines are denied, The‘demurners of Flying Tiger Line,
Inc., The Boelng COmpany, McDonnell Douglas Corporation, General
Electrio Company and United Aircraft Corporation are overruled, and
each demurring cross—defendant is given twenty days within yhich to
file an answer to the City‘s'first amended cross-complaint.

DATED this 17th day of April, 1970,

'BERNARD s, JEFFERSOR

Bernard 3. Jefferson
~Judge of the Superlor Court




